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CONSENT DECREE BILLS

THURSDAY, SEPTEMBER 20, 1973
Housk oF REPRESENTATIVES,

Svscommrrree ox MoxoronLies axp Commercrarn Law
oF THE COMMITTEE ON THE J UDICIARY,
Washington, D.C.

The subcommitte met at 9:30 a.m., pursuant to call, in room 2141,
Rayburn House Office Building, Hon. Peter W. Rodino, Jr. [chair-

man | presiding.

Present: Representatives Rodino, Flowers, Seiberling, Jordan,
Mezvinsky, Hutchinson, McClory, and Dennis.

Also present : James F. Falco, counsel ; Jared B. Stamell, assistant
counsel ; and Franklin GG. Polk, associate counsel.

Chairman Ropivo. The committee will come to order and this
morning I will commence hearings on the subject of consent decrees
and we are considering my bill, FL.R. 9203, H.R. 9947 by Representative
James V. Stanton, and S. 782 produced by Senator Tunney.

[Copies of H.R. 9203, H.R. 9947, and S. 782 follow : |




230 CONGRESS
1sT Sesston 9203
®

IN THE HOUSE OF REPRESENTATIVES

Jury 11,1973

Mr. Romixo introduced the following bill : which was referred to the Com-
mittee on the Judiciary

A BILL

To reform consent decree procedures, to increase penalties for
violation of the Sherman Act. and to revise the expediting

Act as it ]1{'l't:|i|r:~ fn:l[\}l(‘”;lll' review,

Be it enacted by the Senate and House of BRepresenta-
tives of the United States of America in Congress assembled,
That this Act may he cited as the “Antitrust Procedures and
Penalties Act”,

CONSENT DECREE PROCEDURES

SEC. 2. Section 5 of the Act entitled “An Act to supple-
ment existing laws against unlawful restraints and monopo-
lies, and for other purposes”, approved October 15, 1914

9 - (38 Stat. 730: 15 U.8.C. 16), is amended by I‘(‘t]['h};{l]:llif!j_{




subsection (b) as (i) and by inserting after subsection (a)
the following:

“(b) Any consent judgment proposed by the United
States for entry in any civil proceeding brought by or on
behalf of the United States under the antitrust laws shall be
filed with the district court before which that proceeding is
pending and published in the Federal Register at least sixty
days prior to the effective date of such decree. Any written
comments relating to the proposed consent judgment and any

responses thereto shall also be filed with the same district

court and published in the Federal Register within the afore-

mentioned sixty-day period. Copies of the proposed consent
judgment and such other materials and documents which the
United States considered determinative in formulating the
proposed consent judgment shall also be made available to
members of the public at the distriet court before which the
proceeding is pending and in such other districts as the court
may subsequently direct. Simultaneously with the filing of
the proposed consent judgment, unless otherwise instructed
by the court, the United States shall file with the district
court, canse to be published in the Federal Register, and
thereafter furnish to any person upon request a public impact
statement which shall recite—
“(1) the nature and purpose of the proceeding;

“(2) a description of the practices or events giving




3
rise to the alleged violation of the antitrust laws:
*(3) an explanation of the proposed judgment, relief
to be obtained thereby, and the anticipated effects on
competition of that relief, including an explanation of any
unusual eircumstances giving rise to the lll'!]I!l)Ht'lI jllli;{-
ment or any provision contained therein ;

“(4) the remedies available to potential private
plaintiffs damaged by the alleged violation in the event
that the proposed judgment is entered;

“(5) a deseription of the procedures available for
modification of the proposed judgment ;

"“(6) a description and evaluation of alternatives
actually considered to the proposed judgment and the
anticipated effects on competition of such alternatives.
“(c) The United States shall also cause to be published,

commencing at least sixty days prior to the effective date of
such decree, for seven days over a period of two weeks in
newspapers of general circulation of the district in which the
case has been filed, in Washington, Distriet of Coolumbia, and
in such other districts as the court may direet (i) a summary
of the terms of the proposed consent judgment, (ii) a sum-
mary of the public impact statement to be filed under subsec-
tion (b), (iii) and a list of the materials and documents

under subsection (b) which the United States shall make

available for purposes of meaningful public comment, and the
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places where such material is available for public inspection.
“(d) During the sixty-day period provided above, and
such additional time as the United States may request and
the court may grant, the United States shall receive and
consider any written comments relating to the proposed con-
sent judgment, The Attorney General or his designate shall
establish procedures to carry out the provisions of this subsec-
tion, but the sixty-day time period set forth herein shall not
be shortened except by order of the district court upon a
showing that extraordinary circumstances require such
shortening and that such shortening of the time }u‘l‘iul{ 18 not
adverse to the plllr“l' interest. At the close of the in'l'infl
during which such comments may be received, the United
States shall file with the district court and cause to be pub-
lished in the Federal Register a response to such comments.
“(e) Before entering any consent judgment proposed
by the United States under this section, the court shall
determine that entry of that judgment is in the public
interest as defined by law. For the purpose of this determina-

tion, the court may consider—
“(1) the public impact of the judgment, including
termination of alleged violation, provisions for enforce-
ment and modification, duration of relief sought, antici-

pated effects of alternative remedies actually considered,

and any other considerations bearing upon the adequacy

of the judgment;
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“(2) the public impact of entry of the Judgment
upon the public generally and individuals alleging spe-
cific injury from the violations set forth in the complaint,
including consideration of the public benefit to be de-
rived from a determination of the issues at trial.

“(f) In making its determination under subsection (e),
the court may—

“(1) take testimony of Government officials or ex-
perts or such other expert witnesses, upon motion of
any party or participant or upon its own motion, as
the court may deem appropriate ;

“(2) appoint a special master, pursuant to rule
53 of the Federal Rules of Civil Procedure, and such
outside consultants or expert witnesses as the court
may deem appropriate; and request and obtain the
views, evaluations, or advice of any individual group
or agency of government with respect to any aspect
of the proposed judgment of the effect thereof in such
manner as the court deems appropriate;

“(3) authorize full or limited participation in pro-

ceedings before the court by interested persons or agen-

cies, including appearance amicus curiae, intervention
as a party pursuant to rule 24 of the Federal Rules
of Civil Procedure, examination of witnesses or docu-

mentary materials, or participation in any other manner
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and extent which serves the publie interest as the court
may deem appropriate;

“(4) review any comments or objections concern-
ing the proposed judgment filed with the United States
under subsection (d) and the response of the United
States to such comments or objections;

“(5) take such other action in the public interest
as the court may deem appropriate.

“(g) Not later than ten days following the filing of any

proposed consent judgment under subsection (b), each de-

fendant shall file with the district court a description of

any and all written or oral communications by or on behalf

of such defendant, including any officer, director, employee,
or agent thereof, or other person except counsel of record,
with any officer or employee of the United States concern-
ing or relevant to the proposed consent judgment. Prior
to the entry of any consent judgment pursuant to the anti-
trust laws, each defendant shall certify to the district court
that the requirements of this section have been complied
with and that such filing is a true and complete deseription
of such communications known to the defendant or which the
defendant reasonably should have known.

“(h) Proceedings before the district court under subsec-
tions (e) and (f), and public impact statements filed under

subsection (b) hereof, shall not be admissible against any




i
defendant in any action or proceeding brought by any other
party against such defendant under the antitrust laws or by
the United States under section 4 A of this Aet nor constitute
a basis for the introduction of the consent judgment as prima
facie evidence against such defendant in any such action or
ill'{ll‘i‘l‘!”llf_f.”
PENALTIES

SEC. 3. Sections 1, 2, and 3 of the Aet entitled “An Act
to protect trade and commerce against unlawful restraints
and monopolies”, approved July 2, 1890 (26 Stat. 209: 15
US.C. 1, 2, and 3) are each amended by striking out “fifty
thousand dollars” and inserting “five hundred thousand dol-
lars if a corporation, or, if any other person, one hundred
thousand dollars”.

EXPEDITING ACT REVISIONS

SEC. 4. Section 1 of the Aet of l"l'|l['1|:|t‘_\' 11, 1903 (32
Stat. 823), as amended (15 U.S.C. 28; 49 U.8.C. 44),
commonly known as the Expediting Act, is amended to read
as follows:

“SECTION 1. In any civil action brought in any district

court of the United States under the Act entitled “An Aect

to protect trade and commerce against unlawful restraints

and monopolies’, approved July 2, 1890, or any other Aets
having like purpose that have been or hereafter may he

enacted, wherein the United States is plaintiff and equitable
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relief is sought, the Attorney General may file with the

court, prior to the entry of final judgment, a certificate that,

in his opinion, the case is of a general public importance.

Upon filing of such certificate, it shall be the duty of the
judge designated to hear and determine the case, or the chief
judge of the district court if no judge has as yet heen desig-
nated. to assiegn the case for hearing at the earliest |r1':||'lit';11:]|-
date and to cause the ease to be in every way expedited.”

Qro. 5. Section 2 of the Act (15 U1.S.C. 29; 49 U.B.C.
45) is amended to read as follows:

'{;1} H.\':'i'[rl as otherwise l‘\}ll'l"‘-\'i‘\' 1li'm'il|l’{| iI‘\' this
section, in every civil action bronght in any district court
of the United States under the Act entitled “An Aect to pro-
tect trade and commerce against unlawful restraints and
monopolies’, approved July 2, 1890, or any other Acts hav-
ing like purpose that have been or hereafter may he enacted,
in which the United States is the complainant and equitable
relief is sought, any appeal from a final judgment entered
in any such aection shall be taken to the court of :I|1|Il.':l]"‘
pursuant to sections 1291 and 2107 of title 28 of the United
States Code. Any appeal from an interlocutory order entered
in any such action shall be taken to the court of appeals pur-
suant to section 1292 (a) (1) and 2107 of title 28 of the
United States Code but not otherwise. Any judgment entered

by the court of appeals in any such action shall be subject
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9
to review by the Supreme Court upon a writ of certiorari as
provided in section 1254 (1) of title 28 of the United States
Code.
“(b) An appeal from a final judgment pursuant to
subsection (a) shall lie directly to the Supreme Court if—
" (1) upon application of a party filed within five
days of the filing of a notice of appeal, the district judge
who adjudicated the case enters an order stating that
immediate consideration of the appeal by the Supreme
Court is of general public importance in the adminis-
tration of justice.
A court order pursuant to (1) must be filed within
fifteen -days after the filing of a notice of appeal. When such
an order or certificate is filed, the appeal and any cross appeal
shall be docketed in the time and manner prescribed by the
tules of the Supreme Court. That Court shall thereupon
either (1) dispose of the appeal and any cross appeal in

the same manner as any other direct appeal authorized by

law, or (2) in its discretion, deny the direct appeal and

remand the case to the court of appeals, which shall then
have jurisdiction to hear and determine the same as if the
appeal and any cross appeal therein had been docketed in
the court of appeals in the first instance pursuant to sub-
section (a).”

SEc. 6. (a) Section 401(d) of the Communications
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10

Act of 1934 (47 U.S.C.. 401 (d) ) is repealed.

(b) The proviso in section 3 of the Act of February
19, 1903, as amended (32 Stat. 848, 849; 49 U.8.C. 43),
is- repealed and the colon preceding it is changed to a
period.

Sec. 7. The amendment made by section 2 of this Aet
<hall not apply to an action in which a notice of appeal to
the Supreme Court has been filed on or before the fifteenth
day following the date of enactment of this Act. Appeal in
any such action shall be taken pursuant to the provisions
of section 2 of the Act of February 11, 1903 (32 Stat. 823),
as amended (15 U.B.C. 29; 49 U.S.C. 45) which were in

effect on the day preceding the date of enactment of this Aect.
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IN THE HOUSE OF REPRESENTATIVES

Aveusr 3,1973
Mr. Jasmes V. Stanron introduced the following bill: which was referrved to the
Committee on the Judiciary

A BILL

To reform consent decree procedures, to increase penalties for
violation of the Sherman Act, and to revise the Expediting

Act as it pertains to appellate review.,

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Antitrust Procedures and
Penalties Act”.

CONSENT DECREE PROCEDURES

SEO, 2. Section 5 of the Act entitled “An Act to supple-
ment existing laws against unlawful restraints and monopo-
lies, and for other purposes”, approved October 15, 1914
(38 Stat. 730; 15 U.8.C. 16), is amended by redesignating

I




subsection (b) as (i) and by inserting after subsection (a)
the following:

“(b) (1) Any consent judgment proposed by the
United States for entry in any civil proceeding brought by or
on behalf of the United States under the antitrust laws shall
be filed with the district court before which that proceeding
is pending and published in the Federal Register at least
sixty days prior to the effective date of such decree. Any
written comments relating to the proposed consent judgment
and any responses thereto, other than those which are ex-
empt from disclosure under section 552 (b) of title 5, United
States Code, shall also be filed with the same district court
and published in the Federal Register within the aforemen-
tioned sixty-day period.

“(2) Copies of the proposed consent judgment and such
other materials and documents which the United States con-
sidered determinative in formulating the proposed consent
judgment, other than those which are exempt from dis-
closure under sections 552 (a) (4) and (5) of title 5,
United States Code, shall also be made available to mem-
bers of the public at the district court before which the

preceding is pending and in such other districts as the court

may subsequently direct, Simultaneously with the filing of

the proposed consent judgment, unless otherwise instructed

by the court, the United States shall file with the district
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3
court, cause to be published in the Federal Register, and
thereafter furnish to any person upon request a public im-
pact statement which shall recite—

“(A) the nature and purpose of the proceeding;

“(B) a deseription of the practices or events giving
rise to the alleged violation of the antitrust laws;

“(C) an explanation of the proposed judgment, re-
lief to be obtained thereby, and the anticipated effects on
competition of that relief, including an explanation of
any unusual circamstances giving rise to the proposed
judgment or any provision contained therein;

“(D) the remedies available to potential private
plaintiffs damaged by the alleged violation in the event
that the proposed judgment is entered ;

“(E) a description of the procedures available for
modification of the proposed Judgment;

“(F) a description and evaluation of alternatives
actually considered to the proposed judgment.

“(3) In the case of a consent decree entered after
December 31, 1972, and before the date of enactment of this
subsection, copies of any consent judgment proposed by the
United States, and any other materials and documents and

the public impact statement with respect to such consent

decree, which would have been required under paragraph

(2) of this subsection had such consent decree been entered




£
after the date of cnactment of this subscetion, shall be filed
and made available to the public in the same manner as
specified under paragraph (2), to the maximum extent
practicable.

“(e) The United States shall also cause to be published,
commencing at least sixty days prior to the effective date of
such decree, for seven days over a period of two weeks in
newspapers of general circulation of the district in which the
case has been filed, in Washington, District of Columbia, and
in such other districts as the court may direct (i) a summary
of the terms of the proposed consent judgment, (i) a sum-
mary of the public impact statement to be filed under sub-
section (b), (iii) and a list of the materials and documents
under subsection (b) which the United States shall make
available for purposes of meaningful public comment, and
the places where such material is available for public
inspection.

“(d) During the sixty-day period provided above, and

such additional time as the United States may request and

the court may grant, the United States shall receive and
consider any written comments relating to the proposed
consent judgment, The Attorney General or his designate
shall establish procedures to carry out the provisions of this
subsection, but the sixty-day time period set forth herein

shall not be shortened except by order of the district court




upon a showing that extraordinary circumstances require
such shortening and that such shortening of the time period
i not adverse to the public interest. At the close of the
period during which such comments may be received, the
I‘liiil'li States <I1:l|| fiile \\'il]l the lii«rr'u-.' Ccourt .-m:l cauise to
be published in the Federal Register a response to such

comments.

“(e) Before entering any consent judgment proposed

by the United States under this section, the court shall
determine that entry of that judgment is in the public
interest as defined by law, For the purpose of this deter-
mination, the court may consider—

“(1) the public impact of the judgment, including
termination of alleged violation, provisions for enforce-
ment and modification, duration of relief sought, antici-
pated effects of alternative remedies actually considered,
and any other considerations bearing upon the adequacy
of the judgment ;

“(2) the public impact of entry of the judgment
upon the public generally and individuals alleging spe-
cific injury from the violations set forth in the complaint.
“(f) In making its determination under subsection (e),
the court may—

“(1) take testimony of Government officials or ex-

perts or such other expert witnesses, upon motion of




i
any ]r:ll'l_\' or p.-n‘liri[r;m[ or upon its own motion, as
the court may deem appropriate;

“(2) appoint a special master, pursuant to rule
53 of the Federal Rules of Civil Procedure, and such
outside consultants or expert witnesses as the court
may deem appropriate; and request and obtain the
views, evaluations, or advice of any individual group
or agency of government with respect to any aspect
of the proposed judgment of the effect thereof in such
manner as the court deems appropriate;

“(3) authorize full or limited participation in pro-
ceedings before the court by interested persons or agen-
cies, including appearance amicus curiae, intervention
as & party pursuant to rule 24 of the Federal Rules
of Civil Procedure, examination of witnesses or docu-
mentary materials, or participation in any other manner
and extent which serves the public interest as the court
TllFll\_' {II'l‘]ll :lll}li‘illll‘i!lh’:

“(4) review any comments or objections concern-
ing the proposed judgment filed with the United States
under subsection {rl] and the response of the United

States to such eomments or objections;

“(5) take such other action in the public interest

as the court may deem :lpprnpri:m-.




“(g) Not later than ten days following the filing of
any proposed consent judgment under subsection (b), each
defendant shall file with the district court a description of
any and all written or oral communications by or on behalf
of such defendant, including any officer, director, employee,

or agent thereof, or other person with any officer or employee

of the United States concerning or relevant to the proposed

consent judgment: Provided, That communications made
by or in the presence of counsel of record with the Attorney
General or the employees of the Department of Justice shall
be excluded from the requirements of this subsection. Prior
to the entry of any consent judgment pursuant to the anti-
trust laws, each defendant shall certify to the district court
that the requirements of this section have been complied
with and that such filing is a true and complete description
of such communications known to the defendant or which the
defendant reasonably should have known.

“(h) Proceedings before the district court under subsec-
tions (e) and (f), and public impact statements filed under
subsection (b) hereof, shall not be admissible against any de-
fendant in any action or proceeding brought by any other
party against such defendant under the antitrust laws or by
the United States under section 4A of this Act nor constitute

a basis for the introduction of the consent judgment as prima
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8
facie evidence against such defendant in any such action or
proceeding.”.
PENALTTES

SEC. 3. Sections 1, 2, and 3 of the Act entitled “An Aect
to protect trade and commerce against unlawful restraints
and monopolies”, approved July 2, 1890 (26 Stat. 209;
15 U.S.C. 1, 2, and 3) are each amended by striking out
“fifty thousand dollars” and inserting “five hundred thousand
dollars if a corporation, or, if any other person, one hundred
thousand dollars”.

EXPEDITING ACT REVISIONS

Ske. 4. Section 1 of the Act of February 11, 1903 (32
Stat. 823), as amended (15 U.S.C. 28; 49 USB.0C. 44),
commonly known as the Expediting Act, is amended to read
as follows:

“SectioN 1. In any civil action brought in any district
court of the United States under the Act entitled ‘An Act
to protect trade and commerce against unlawful restraints
and monopolies’, approved July 2, 1890, or any other Acts
having like purpose that have been or hereafter may be
enacted, wherein the United States is plaintiff and equitable
relief is sought, the Attorney (Gieneral may file with the
court, prior to the entry of final judgment, a certificate that,

in his opinion, the case is of a general public importance.

Upon filing of such certificate, it shall be the duty of the
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1 judge designated to hear and determine the case, or the chief
judge of the district court if no judge has as yet been desig-
nated, to assign the case for hearing at the earliest practicable
date and to cause the case to be in every way expedited.”.

SEC. 5. Section 2 of that Aet (15 U.S.0. 29;49 U.S8.C.
45) is amended to read as follows:

“(a) Except as otherwise expressly provided by this
section, in every civil action brought in any distriet court
of the United States under the Act entitled ‘An Act to pro-
tect trade and commerce against unlawful restraints and
monopolies’, approved July 2, 1890, or any other Aets hav-
ing like purpose that have been or hereafter may be enacted,
in which the United States is the complainant and equitable
relief is sought, any appeal from a final judgment entered in
any such action shall be taken fo the court of appeals pur-
suant to sections 1291 and 2107 of title 28 of the United

States Code. Any appeal from an irll('l‘]lrt'II[U]"\' order entered

in any such action shall be taken to the court of appeals pur-

suant to sections 1292 (a) (1) and 2107 of title 28 of the
United States Code but not otherwise. Any judgment entered
by the court of appeals in any such action shall be subject
to review by the Supreme Court upon a writ of certiorari
as provided in section 1254 (1) of title 28 of the United

States Code.
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“(b) An appeal from a final judgment pursuant to
subsection (a) shall lie directly to the Supreme Court if,
upon application of a party filed within fifteen days of the
filing of a notice of appeal, the district judge who adjudi-
cated the case enters an order stating that immediate con-
sideration of the appeal by the Supreme Court is of general
public importance in the administration of justice. Such
order shall be filed within thirty days after the filing of a
notice of appeal. When such an order is filed, the appeal
and any cross appeal shall be docketed in the time and
manner prescribed by the rules of the Supreme Court. The
Supreme Court shall thereupon either (1) dispose of the
appeal and any cross appeal in the same manner as any
other direct appeal authorized by law, or (2) in its discre-
tion, deny the direct appeal and remand the case to the
court of appeals, which shall then bave jurisdiction to hear
and determine the same as if the appeal and any cross appeal
therein had been docketed in the court of appeals in the
first instance pursuant to subsection (a).”.

Sec. 6. (a) Section 401 (d) of the Communications
Act of 1934 (47 U.8.C. 401 (d) ) is repealed.

(b) The proviso in section 3 of the Aect of February 19,

1903, as amended (32 Stat. 848, 849; 49 U.8.C. 43), is

repealed and the colon preceding it is changed to a period.




SEC, 7. The amendment made by section 2 of this Act

shall not apply to an action in which a notice of appeal to

the Supreme Court has been filed on or before the fifteenth
day following the date of enactment of this Act. Appeal in
any such action shall be taken pursuant to the provisions
of section 2 of the Act of February 11, 1903 (32 Stat. 823),

as amended (15 U.S.C. 29; 49 U.S.C. 45) which were in

effect on the day preceding the date of enactment of this Act.




930 CONGRESS
1sT SessioN

IN THE HOUSE OF REPRESENTATIVES

JuLy 23,1973

Referred to the Committee on the Judiciary

AN ACT

To reform consent decree procedures, to increase penalties for
violation of the Sherman Aect, and to revise the Expediting
Act as it pertains to Appellate Review.

Be it enacted by the Senate and House of Representa-
tives of the United States of America wn Congress assembled,
That this Act may be cited as the “Antitrust Procedures and
Penalties Act”.

CONSENT DECREE PROCEDURES

SEe. 2. Section 5 of the Act entitled “An Act to supple-

ment existing laws against unlawful restraints and monopo-

lies, and for other purposes”, approved October 15, 1914

(38 Stat. 730; 15 US.C. 16), is amended by redesignating

3
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subsection (b) as (i) and by inserting after subsection
(a) the following:

“(b) Any consent judgment proposed by the United
States for entry in any civil proceeding brought by or on
behalf of the United States under the antitrust laws shall be
filed with the district court before which that proceeding is
pending and published in the Federal Register at least sixty
days prior to the effective date of such decree. Any written
comments relating to the proposed consent judgment and any
responses thereto, other than those which are exempt from
disclosure under section 552 (b) of title 5, United States
Code, shall also be filed with the same district court and
published in the Federal Register within the aforementioned
sixty-day period. Copies of the proposed consent judgment
and such other materials and documents which the United
States considered determinative in formulating the proposed
consent judgment, other than those which are exempt from
disclosure under sections 552 (b) (4) and (5) of title 5,
United States Code, shall also be made available to members

of the public at the district court before which the preceding

is pending and in such other districts as the court may sub-

sequently direct. Simultaneously with the filing of the pro-
posed consent judgment, unless otherwise instructed by the
court, the United States shall file with the district court,

cause to be published in the Federal Register and thereafter




1 furnish to any person upon request a public impact statement
which shall recite—
“(1) the nature and purpose of the proceeding;

“(2) a deseription of the practices or events giving

rise to the alleced violation of the antifrust laws;

“(3) an explanation of the proposed judgment, relief
to be obtained thereby, and the anticipated effects on
competition of that relief, including an explanation of
any unusual circumstances giving rise to the proposed
judgment or any provision contained therein;

“(4) the remedies available to potential private
plaintiffs damaged by the alleged violation in the event
that the proposed judgment is entered;

“(5) a description of the procedures available for
modification of the proposed judgment;

“(6) a description and evaluation of alternatives
actually considered to the proposed judgment.

“(¢) The United States shall also cause to be published,
commencing at least sixty days prior to the effective date of
such decree, for seven days over a period of two weeks in
newspapers of general circulation of the district in which the

case has been filed, in Washington, Distriet of (lolaombia, and

in such other districts as the court may direct (1) a summary

of the terms of the proposed consent judgment, (i) a sum-
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mary of the public impact statement to be filed under sub-
section (b), (iii) and a list of the materials and documents
under subsection (b) which the United States shall make
available for purposes of meaningful public comment, and
the places where such material is available for public inspec-
tion.
“(d) during the sixty-day period provided above, and
such additional time as the United States may request and
the court may grant, the United States shall receive and
consider any written comments relating to the proposed
consent judgment. The Attorney (ieneral or his designate
shall establish procedures to carry out the provisions of this
subsection, but the sixty-day time period set forth herein
shall not be shortened except by order of the district court
upon a showing that extraordinary circumstances require
such shortening and that such shortening of the time period
is not adverse to the public interest. At the cloge of the
period during which such comments may be received, the
United States shall file with the district court and cause to
be published in the Federal Register response to such
comments,

“(e) Before entering any consent judgment proposed

by the United States nnder this seetion. the eourt shall

determine that entry of that judgment is in the public
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interest as defined by law. For the purpose of this deter-
mination, the court may consider—

“(1) the public impact of the judgment, including
termination of alleged violation, provisions for enforce-
ment and modification, duration of relief sought, antici-
pated effects of alternative remedies actually considered,
and any other considerations bearing upon the adequacy
of the judgment;

“(2) the public impact of entry of the judgment
upon the public generally and individuals alleging spe-
cific injury from the violations set forth in the complaint.
“(f) In making its determination under subsection (e),

the court may—

“(1) take testimony of Government officials or ex-
perts or such other expert witnesses, upon motion of

any party or participant or upon its own motion, as

the court may deem appropriate;

“(2) appoint a special master, pursuant to rule
53 of the Federal Rules of Civil Procedure, and such
outside consultants or expert witnesses as the court
may deem appropriate; and request and obtain the
views, evaluations, or advice of any individual group

or agency of government with respect to any aspect
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of the proposed judgment of the effect thereof in such

manner as the cowrt deems appropriate ; ~
“(3) authorize full or limited participation in pro-

ceedings before the court by interested persons or agen-
cies, including appearance amicus curiae, intervention
as a party pursuant to rule 24 of the Federal Rules
of Civil l'r‘m'('llﬂl'l', examination of witnesses or docu-
mentary materials, or participation in any other manner
and extent which serves the public interest as the court
may deem appropriate:

“(4) review any comments or ohjections concern-
ing the proposed judgment filed with the United States
under subsection (d) and the response of the United
States to such comments or objections:

() take such other action in the public interest

as the court may deem appropriate,
“(g) Not later than ten days following the filing of
any proposed consent judgment under subsection (b), each
defendant shall file with the district court a description of

any and all written or oral communications by or on behalf

of such defendant, including any officer, director, employee,

or agent thereof, or other person with any officer or employee
of the United States concerning or relevant to the proposed
consent judgment: Provided, That communications made

by or in the presence of counsel of record with the Attorney




General or the employees of the Department of Justice shall
be excluded from the requirements of this subsection. Prior
to the entry of any consent judgment pursuant to the anti-
trust I:!\\'.-i__ each defendant shall l'i-l'l'lf_\' to the district court
that the requirements of this section have been complied
with and that such ﬂ”ll;‘ is a true and t'nm!-h-H- llt"«'i'i"l]‘li"]i
of such communications known to the defendant or which the
defendant reasonably should have known.

“(h) Proceedings before the district court under subsec-
tions (e) and (f), and public impact statements filed under
subsection (b) hereof, shall not be admissible against any de-
fendant in any action or proceeding brought by any other
party against such defendant under the antitrust laws or by
the United States under section 4A of this Act nor constitute

a basis for the infroduction of the consent judgment as prima

facie evidence against such defendant in any such action or

proceeding.”
PENALTIES

SEC. 3. Seetions 1, 2, and 3 of the Aect entitled “An Act
to protect trade and commerce against unlawful restraints
and monopolies”, approved July 2, 1890 (26 Stat. 209;
15 U.S.C. 1, 2, and 3) are each amended by striking out
“fifty thousand dollars” and inserting “five hundred thousand
dollars if a corporation, or, if any other person, one hundred

thousand dollars™.
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EXPEDITING ACT REVISIONS

BEC. 4. Section 1 of the Act of February 11, 1903 (32
oStat. 523), as amended (15 U.B.C. 28; 49 U.8.0. i),
commonly known as the Expediting Act, is amended to read
as follows:

“BECTION 1. In any civil action brought in any district
court of the United States under the Act entitled *‘An Act
to protect trade and commerce against unlawful restraints
and monopolies’, approved July 2, 1890, or any other Acts
having like purpose that have been or hereafier may be
enacted, wherein the United States is plaintiff and equitable
relief is sought, the Attornev General may file with the
court, ]!r‘inl' to the entry of final _]IM;'IH--HL a certificate that,
in his opinion, the case is of a general publie importance.
Upon filing of such certificate, it shall be the duty of the
judge designated to hear and determine the case, or the chief
judge of the distriet court if no judge has as yet been desig-

nated, to assign the case for hearing at the earliest practicable

date and to ecause the case to he in every way expedited.”

SEC. 5. Section 2 of that Act (15 U.B.C. 29; 49 UK.0.
45) is amended to read as follows:

“(a) Except as otherwise expressly provided by this
section, in every civil action brought in any district court
of the United States under the Aci entitled ‘An Act to

lH'll—

tect trade and commerce against unlawful restraints and
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monopolies’, approved July 2, 1890, or any other Acts hav-
ing like purpose that have been or hereafter may be enacted,
in which the United States is the complainant and equitable
relief is sought, any appeal from a final judgment entered in
any such action shall be taken to the court of appeals pur-
suant to sections 1291 and 2107 of title 28 of the United

States Code. Any appeal from an interlocutory order entered

in any such action shall be'taken to the court of appeals pur-

snant to sections 1292 (a) (1) and 2107 of title 28 of the
United States Code but not otherwise. Any judgment entered
by the court of appeals in any such action shall be subject
to review by the Supreme Court upon a writ of certiorari
as provided in section 1254 (1) of title 28 of the United
States Code.

“(b) An appeal from a final judgment pursuant to
snbsection (a) shall lie directly to the Supreme Court if,
upon application of a party filed within fifteen days of the
filing of a notice of appeal, the district judge who adjudi-
cated the case enters an order stating that immediate con-
sideration of the appeal by the Supreme Court is of general
public importance in the administration of justice. Such
order shall be filed within thirty days after the filing of a
notice of appeal. When such an order is filed, the appeal
and any cross appeal shall be docketed in the time and

manner prescribed by the rules of the Supreme Court. The
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Supreme Court shall thereupon either (1) dispose of the

appeal and any cross appeal in the same manner as any

other direct appeal authorized by law, or (2) in its discre-
tion, deny the direct appeal and remand the case to the
court of appeals, which shall then have jurisdiction to hear
and determine the same as if the appeal and any cross appeal
. therein had been docketed in the court of appeals in the
first instance pursuant to subsection (a).”

Seo. 6. (a) Section 401 (d) of the Communications
Act of 1934 (47 U.8.0. 401 (d) ) is repealed.

(b) The proviso in section 3 of the Act of February
19, 1903, as amended (32 Stat. 848, 849; 49 U.S.C. 43),
is repealed and the colon preceding it is changed to a
period.

Seo. 7. The amendment made by section 2 of this Act
shall not apply to an action in which a notice of appeal to
the Supreme Court has been filed on or before the fifteenth
day following the date of enactment of this Act. Appeal in
any such action shall be taken pursuant to the provisions

of section 2 of the Act of February 11, 1903 (32 Stat. 823),
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1 as amended (15 U.S.C. 29; 49 U.S.C. 45) which were in

effect on the day preceding the date of enactment of this

Act.
Passed the Senate July 18, 1973,

Attest: FRANCIS R. VALEO,

Secretary.
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Chairman Ropivo. When Congress enacted the Nation’s first anti-
trust law in 1890 in a criminal statute popularly known as the Sherman
Act, Congress expressed national economic. social, and legal policies
and purposely chose to rely on the Justice Department and the
Federal courts rather than on an administrative commission for
primary antitrust enforcement. In 1959, after a comprehensive re-
view of the antitrust enforcement technique contained in the consent
decree usage and practice that began in 1906 and are used in both
Sherman and Clayton A ct cases this subcommittee concluded,

The consent decree practice has established an orbit in the twilight zone
between established rules of administrative law and judicial procedures.

The proposed consent decree reforms that the Subcommittee on
Monopolies and Commercial Law will examine during the hearings
on the Antitrust Procedures and Penalties Act that commence today,
reflect the congressional purpose to enact procedural guidelines that
will justify continued legislative reliance for antitrust enforcement in
accordance with Congress’ statutory scheme and to restore the pub-
lic’s confidence in the integrity of enforcement procedures, the prose-
cutors and, even, the Federal district courts themselves that have
repeatedly been labeled as mere rubber stamps in antitrust consent
decree practice.

The causes of needed reform were well stated by this subcommittee
years ago. The need for consent decree reforms is well documented.
on the public record, and beyond dispute. Our primary purpose dur-
ing these hearings, in this regard, is to insure that meaningful and
effective reforms are enacted because at stake also is the public’s confi-
dence in its representative form of government. “The impartial execu-
tion of the laws,” as the Supreme Court recently restated, is a “great
end of Government.” In view of these great and widely acelaimed
legislative goals, one area that these hearings must explore is the possi-
bility that the settlement of all Government antitrust actions, includ-
ing settlements of criminal actions. is necessary if effective reforms
are to be enacted.

I note that the ranking minority member of the committee. Mr.
Hutchinson, is on his way and has an opening statement to make. T am
sure that upon arrival he will make it and I know at that time, we
will be hearing the first witness, the distinguished Senator from Cali
fornia, Mr. Tunney, and that he will not mind if we interrupt him
for Mr. Hutchinson’s statement. T do have present here, a member of
the minority, and not so much a minority, my distinguished colleague.
Mr. McClory.

Mr. McCrory. Thank you very much.

We will try to hold up our side, Mr. Chairman. I would like to say
that T did have the privilege of sitting in another committee which
is investigating a number of mergers that this committee investigated
during the last Congress. It did come to light that there were many
areas in the law, particularly in regard to consent decree settlements
of mergers and acquisitions, which needed some improvement. I think
it’s an appropriate area for us to consider at this time, and I welcome
the testimony of our former colleague and our colleague in the other
body, Senator Tunney.

Thank you, Mr. Chairman.




Chairman Ropixo. I understand that Senator Tunney will be con-
ducting hearings very shortly, and at this time, I will say that I will
be brief, and Senator, for that reason I did not prolong my opening
statement. I will insert the rest of it in the record to give you an
opportunity to present your views,

We're very, very delighted and pleased to welcome our old colleague,
a good friend, and one who has certainly done some great work in this
area, who initiated the legislation on the Senate side, which moved
through the Senate because of his leadership and is presently before
us. At this time, Senator Tunney, you may proceed.

[ The opening statement of Hon. Peter W. Rodino, Jr., follows:|

OpPENING STATEMEST oF Hox. PeETEr W. RopINO, JR, CHAIRMAN,
SUBCOMMTITTEE ON MONOPOLIES AND COMMERCIAL LAW

When Congress enacted the nation’s first antitrust law in 1800 in a criminal
statute popularly known as the Sherman Act, Congress expressed national eco-
nomie, social and legal policies and purposely chose to rely on the Justice Depart-
ment and the federal courts rather than on an administrative commission for
primary antitrust enforcement. In 1959, after a comprehensive review of the anti-
trust enforcement technigue contained in the consent decree usage and practice
that began in 1906 and are used in both Sherman and Clayton Act cases, this
Subcommittee concluded,

“The consent decree practice has established an orbit in the twilight zone
between established rules of administrative law and judicial procedures.”

The proposed consent decree reforms that the Subcommittee on Monopolies and
Commercial Law will examine during the hearings on the Antitrust Procedures
and Penalties Act that commence today, reflect the Congressional purposes to
enact procedural guidelines that will justify continued legislative reliance for
antitrust enforcement in accordance with Congress' statutory scheme and to
restore the public’s confidence in the integrity of enforcement procedures, the
prosecutors and, even, the federal district courts themselves that have repeatedly
been labeled as mere “rubber stamps” in antitrust consent decree practice.

The causes of needed reform were well stated by this Subcommittee years
ago. The need for consent decree reforms is well documented, on the public
record, and beyond dispute. Our primary purpose during these hearings, in this
regard, is to insure that meaningful and effective reforms are enacted because
at stake also is the public’s confidence in its representative form of government.
“The impartial execution of the laws,” as the Supreme Court recently re-stated,
is a “great end of Government.” In view of these great and widely acclaimed
legislative goals, one area that these hearings must explore is the possibility
that the settlement of all government antitrust actions, including settlements of
criminal actions, is necessary if effective reforms are to be enacted.

The only readily discernible area of controversy about the propriety of con-
sent decree reforms centers on proposed procedures for defendants in govern-
ment antitrust cases and for, particularly, their attorneys. In a recent case, the
Supreme Court may have provided the proper resolution for this controversy
when it observed :

“Lawyers do indeed occupy professional positions of responsibility and in-
fluence that impose on them duties correlative with their vital right of access
to the courts. Moreover, by virtue of their professional aptitudes and natural
interests, lawyers have been leaders in government throughout the history of
our country. Yet, they are not officials of government by virtue of being lawyers.
Nor does the status of holding a license to practice law place one so close to the
core of the political process as to make him a formulator of government policy.”

In re Griffiths 51 U.S-L.W. 5147 (U.8. June 26, 1973).

This observation by the Supreme Court, I hasten to add, is applicable equally
to government attorneys when replacing backrooms with courtrooms in the pub,
lie interest.

The proposed legislation seeks, additionally, to achieve a greater deterrence
to Sherman Act violations by increasing ceilings on fines allowable. The unques-
tioned need to deter antitrust violations has consistently been recognized by
Congress. From initial enactment of the antitrust laws, legislation has mandated
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the availability of litigated judgments in government actions as prima facie evi-
dence of liability in private antitrust actions in which, moreover, Congress has
especially authorized recovery by private litigants of three times the amount
of damages proved as caused by antitrust violations. This need for effective anti-
trust deterrents first expressed in a two-step statutory scheme by Congress has
been repeatedly voiced and expanded by others.

The late Robert F. Kennedy, when he was Attorney General, stated, “I view
the businessmen who engage in antitrust conspiracies in the same light as I re-
gard the racketeer who siphons money off the public in crooked gambling or
the union official who betrays his union members.” Public interest and consumer
advocates in more recent times have increasingly resorted to referring to anti-
trust violations as “crime in the suites” as a measure to drive home to the en-
forcers, the courts the publie, and, even, to the Congress that, like “erime in
the streets”, major public problems requiring overdue resolution are involved.
Effective deterrents to antitrust violations and not the undisputed need to deter
such violations is the real focus of the proposed legislation before ns. It is emi-
nently appropriate that the issue of effective deterrents to antitrust violations
is raised in legislation that seeks also to reform consent decree procedures.

As this Committee concluded in 1959 when approximately 75% of Government
antitrust cases were being settled,

“Large scale use of the consent decree to conclude antitrust suits instituted
by the United States, therefore, amounts to an invitation to corporate officers
to undertake programs that may violate the law.”

Shockingly, it is presently estimated that over 809% of Government antitrust
cases are settled without trial. Clearly, the Congress has a duty to act in this
regard and, perhaps, in a manner that is broader than presently contemplated
by the proposed legislation. The increase in a ceiling on fines may need to be
brigaded with provisions for increased ceilings on Jjail sentences ; by the addition
of true “penalties” ; and, by facilitating the private litigants’ use of all decrees
in government cases, Moreover, it appears ironic that, given the catalyst for
proposed legislation found in the I'TT merger settlements, no penalties for
violations of the Clayton Act are presented. Moreover, the Supreme Court has
repeatedly and, I add, correctly observed that Congressional strengthening of
antimerger laws was designed to facilitate the arresting of Sherman Act offenses
in their “incipiency”.

Unlike consent decree reforms and effective deterrents to antitrust violations,
the provisions of the proposed legislation directed toward re-defining appeals
in Government antitrust cases raise innovative issues and major public policy
decisions for our consideration. The Expediting Act presently expedites review
by the Supreme Court of antitrust cases brought by the United States by rout-
ing appeals directly to the Supreme Court from district courts. The proposed
legislation would add a new layer of intermediate appellate review for all gov-
ernment cases with one exception; and, would re-define “expediting” to mean
expediting the case to district court trial after filing a complaint. Obviously,
important questions of public policy permeate these provisions,

Nevertheless, the most serious public policy question raised in this part of the
proposed Act involves the stripping of the right of direct appeal from the United
States and placing its appeals of antitrust cases within the Supreme Court’s
discretionary jurisdiction that includes the diseretion not to review at all. The
main foundation of this feature is found in the acceptance of the thesis that
the Supreme Court is overworked already. To aceept this thesis without further,
meticulous serutiny is not our purpose.

In addition, in view of the expressed intention the legislation’s sponsors have
of not conferring additional power on the federal courts in antitrust cases, the
provisions, whereby federal district courts would he empowered to block the
proposed legislative exception to the new proposed method of appeals that would
preserve the possibility of direct Supreme Court review of government cases
under certain circumstances, appear to warrant cloge serntiny.

The most remarkable feature of this aspect of the proposed Act resides in the
reversal of the Supreme Court’s historic and unique role in the development of
antitrust law that has long been heralded as an example of how the doetrine
of the separation of powers ought fo function. In the area of the antitrust laws,
the Supreme Court has not been confined to the pure judicial function called




by the Supreme Court, “interstitial federal lawmaking”," because of tl_\'nu_mi(-
features of the American free enterprise system that are in conflict with rigid
legislative codes.

TESTIMONY OF HON. JOHN V. TUNNEY, U.S. SENATOR FROM THE
STATE OF CALIFORNIA

Mr. Tux~ey. Thank you, Mr. Chairman.

I can’t tell you how much I appreciate your courtesies, first, giving
me the opportunity to testify at this time, so that I could conduct
hearings over on our side, and most particularly for your considera-
tion of legislation whichI think is extremely important. Without your
interest, this legislation would die aborning in the House, and with
your interest, I feel that there is no question that we can see the bill
pass the House and become law.

For those reasons, and others, I am deeply appreciative to you for
the opportunity to be here this morning. Besides, I never dreamed
when I was over in the House of Representatives that I would have
the opportunity to come and testify before your committee, and it
is a great experience for me to be here with you as chairman.

Chairman Ropixo. Thank you.

Mr. Tuxsey. I am pleased to be able to make a brief statement
in support of H.R. 9203 and S. 782, the Antitrust Procedures and
Penalties Act, which I introduced along with Senator Gurney.

The daily headlines and a proliferation of public opinion polls make
passage of this bill more imperative than ever.

Public confidence in our Government institutions has been severely
eroded by scandal and perhaps most of all by Government secrecy,
by closed-door decisionmaking, by shutting people out of the people’s
business.

These are precisely the abuses my bill is designed to remedy in the
antitrust field.

Now, Mr. Chairman, I have a fairly long statement which I would
like to have included in the record as if I had read it.

Chairman Ropixo. Without objection, it will be included.

[ The prepared statement of Hon. John V. Tunney follows: |

STATEMENT oF Hon. Joux V. TUNNEY, A U.S. SENATOR FROM THE STATE OF
CALIFORNIA

Mr. Chairman, I am very pleased to be here today in order to make a brief
statement in support of 8. 782 and H.R. 9203 the Antitrust Procedures and Penal-
ties Act, which I introduced along with SBenator Gurney.

The daily headlines and a proliferation of public opinion polls make passage
of this bill more imperative than ever.

Public confidence in our government institutions has been severely eroded by
seandal and perhaps most of all by government secrecy, by closed-door decision-
making, by shutting the people out of the people's business.

These are precisely the abuses my bill is designed to remedy in the antitrust
field.

14The inevitable incompleteness presented by all legislation means that interstitial
federal lawmaking is a basle responsibility of the federal courts. 'At the very least, effec-
tive Constitutionalism requires recognition of the power in the federal courts to declare,
as a matter of common law or ‘judicial legislation’, rules which may be necessary to fill
in Interstitially or otherwise effectuate the statutory patterns enacted In the large by
Congress. In other words, it must mean recognition of federal judicial competence to
declare the governing law in an area comprising issues substantially related to an estab-
lished program of government operation’.' United States v. Little Lake Misere Land Co.,
41 U.8.L.W. 4830, 4843 (U.8. June 19, 1973) (Chief Justice Burger).
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One of the most publicized antitrust settlements in recent years was the ITT
case. 1 believe it is at least possible that, were the antitrust procedures I am
proposing in effect at the time that case was settled, the terms of the settlement
might well have been different : and publie suspicion about both the economic
and legal equity of that settlement would be less widespread than it is today.

Now let me proceed to a short restatement of the prineipal objectives of this
bill, which was passed unanimously by the Senate in July.

In a series of extensive hearings conducted by the Senate, those testifying were
in basie agreement that greater ventilation of the consent decree process—the
process by which over 809 of all antitrust cases are disposed—is vitally needed,
that the opportunity for informed public comment needs to be expanded, and
that the courts must be able to make an independent determination in approv-
ing consent judgments. There was also general accord for the need to stiffen the
criminal penalties levied against antitrust violators and to modify the process
of judicial review in civil antitrust eases.

J. Skelly Wright, the distinguished Judge of the United States Court of Ap-
peals for the District of Columbia, perceived the basie thrust of this bill and
the urgency for its enactment when he told the Senate Subcommittee, “By defini-
tion, antitrust violators wield great influence and economie power. They often
bring significant pressure to bear on government, and even on the courts, in
connection with the handling of consent decrees. The publie is properly con-
cerned whether such pressure results in settlements which might shortchange
the public interest."

The pressures 1o which the eminent Jurist refers are secret pressures, and it
is the excessive secrecy with which many consent decrees have been fashioned
that goes to the heart of the problem.

All too often, settlements have been hammered out behind closed doors,
without benefit of public knowledge and in ignorance of all the facts which the
government needs to formulate the appropriate consent decree and which the
court needs to approve the decree.

The clandestine nature of these negotiations and the unsatisfactory results
in many antitrust eases, both from the standpoints of economies and law, has
contributed to a severe erosion of public confidence in the governmental process,
has produced undesirable economie consequences, and ultimately has hurt the
publie pocketbook.

The increasing concentration of economic power among an everdecreasing
handful of giant super-corporations is now an undeniable reality.

Spurred by the mergers and consolidations among the largest companies that
have been occurring in regular eyeles since 1808— with an average of 3,805 mer-
gers annually in the period between 1967 and 1969—the trend toward “glantism”
has put tremendous strain upon the courts and the government, who are both
custodians of the antitrust laws. Tools invented essentially in the 1800s are
being used to correct the abuses in the economic marketplace of the 1970s.

S. 782 is an effort to address this anachronistic situation. It is divided basically
into three distinet sections :

Section 1 would require that the Justice Department file and publish, along
with the consent decree, a “public impact” statement which explains the nature
and purpose of the relief to be obtained by the proposed decree, the alternatives
actually considered in deciding on such relief, and the procedures available for
modification of the proposed judgment.

The period for public consideration of the decree is extended from thirty to
sixty days, during which time written public comment is invited and the Justice
Department must respond to any such comment,

The decree, the public impact statement and the comments and replies to
them must be published in the Federal Register. Summaries of the consent decree
and the public impact statement must also be published in newspapers of
general cireulation for seven days over a period of two weeks.

Within ten days of the filing of the decree. the defendant must list with
the court its lobbying contacts with any officer or employee of the United States
concerning or relevant to the proposed consent judgment, other than those com-
munications made by or in the presence of counsel of record with the Attorney
General or the employees of the Department of Justice.

I might add here, parenthetically, that I was happy to note that shortly
after the Senate passage of my bill, Attorney General Elliot Richardson issued
a set of comprehensive guidelines that requires the keeping of an appropriate
internal record of all third-party contacts with the Justice Department, including
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those from Congress or the White House, with respect to all pending cases. I
urge the Attorney General to take the next step and make such communiean-
tions, with the exception of those by outside informers, a matter of public
record and open to public inspection.

Before entering the decree, the court must find that it is in the public
interest as defined by law. In reaching its decision the court may, in its discre-
tion, review both procedural and substantive factors which the bill enumerates,

I want to stress that the court is nowhere compelled to go to trial or to engage
in extended proceedings which might have the effect of vitiating the benefits
of prompt and least costly settlement through the consent decree process.

These provisions would do nothing to stymie or frustrate the efforts of the
Justice Department in discharging its duties in the antitrust area.

The extension of the public comment period, the strengthened publication re-
quirements, the necessity of listing lobbying contacts, and the need for a public
interest determination all had the explicit support of the head of the Anti-
trust Divigion, Assistant Attorney General Thomas E. Kauper.

The second section of the bill would increase the maximum ecriminal fines for
violations of the antitrust laws from $£50,000 to $100,000 for individuals and to
$500,000 for corporations, The rationale here is quite simple, Unless the courts
are prepared to make these penalties financially prohibitive, the rewards for
breaking the law will continue to outbalance the deterrent value of the fines.

The third and last section of my bill wonld amend the Expediting Act, which
was made law in 1903, to require appellate review of final judgments and inter-
locutory orders in certain civil antitrust cases, Cases of “general public impor-
tance” would be appealable directly to the Supreme Court after certification by
a single distriet judge in lieu of a three-judge court upon application by either
party.

These are the nuts and bolts of this bill.

Sinee it is the Antitrust Division of the Justice Department which is charged
with the enforcement of the antitrust statutes, they obviously must have the
resources to do the job. With that in mind, I joined with four of my Senate col-
leagues in urging additional appropriations for the Antitrust Division. I am
happy to report that in the appropriations bill as passed by the Senate just a
few days ago, an additional $1 million was voted for the Antitrust Division
budget.

While this amount of money is not an automatic guarantee that the government
will effectively execute its mandate to apply the antitrust laws; and while a
total antitrust budget of only $13 million is but the barest investment in the
integrity of a $1.3 trillion economy, it will strengthen our defenses against anti-
competitive and inflationary conduet, In the long run, this will result in savings
to the consumer.

Mr. Chairman, it is past the time when certain basic changes in the nation's
antitrust laws should have been implemented. No doubt, longer study will indicate
that additional change is needed to adapt to the rapidly evolving national and
international economic structure, But we can begin by doing what this measure
proposes—and help to cleanse an atmosphere already too polluted by closed-door
dealings and dangerous power-wielding at the highest corporate and govern-
mental levels.

Thank you for this opportunity to address the Committee,

Mr. Tux~ey. I would just like now to extemporaneously explain
what 1 consider to be the major provisions of the bill. As you
lknow, over 80 percent of all antitrust cases disposed of are consent
decrees. This means that the parties, Government as well as corporate
defendants, get together and work out a solution and an agreement
to the problem that has been identified by the Antitrust Division of
the Justice Department as a violation of the antitrust laws.

When you have that type of agreement, I feel that it’s subject to the
possibility of abuse unless you have a complete ventilation of what
1s going on behind closed doors, and unless the public is made aware
of what the nature of the decree is—what the agreement is. Now, I
have no question that the vast majority of consent decree agreements
are in the public interest. I have no question but that the men and the
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women in the Antitrust Division of the Justice Department are
capable, they are honest, and they want to serve the public interest.
But, T am also well aware as a Senator and a former Congressman,
of the kinds of pressures that can be brought to bear when issues are
before the Congress of a highly charged political nature.

[ think the same thing is true with the Justice Department. I am
now not talking about men and women who are working in the lower
echelons of the Department. but T am thinking of those who are in the
upper reaches, the policymaking decisions of the Department. So
what this legislation is designed to do essentially is to protect those
with policymaking responsibilities and the Justice Department from
the kind of pressures that they could be subjected to and to protect
the public interest. The way we do that is by ventilating the system.
We require in the first instance, the Justice Department file a public
impact statement at the time that the consent decree is filed. Then
there is a period of 60 days in which the public can comment on the
consent decree, and the Justice Department is required to respond
to that commentary. Thus we create a public record of why it was in
the public interest to settle the case rather than pursue the litigation,
and we give the public an opportunity to criticize or command this
outcome. Then we require the Justice Department to come back and
comment on the publie eriticism.

I think that that is a very important provision and I think that it
is going to help the Justice Department. considerably, and it is going
to help protect them from the kind of pressures that we sometimes see.
It is not a partisan political issue, it happens in all administrations,
Democrats and Republicans alike.

The other aspect of the bill which is very important is the require-
ment that within 10 days of the filing, the corporate defendant must
file with the court the lobbying activities that took place between cor-
porate officials or agents and governmental officials, except. if counsel
of record for the corporation meets with officials of the Justice Depart-
ment, or is accompanied during those visitations by an official of the
corporation. This exemption to the filing requirement, is necessary, it
is felt, so that the two sides can get together and discuss in detail the
various ramifications of the settlement. These meetings would be pro-
tected and privileged, in the same way that we have executive sessions,
markups in the Congress.

I am one person who believes if you do have a publication of every-
thing that goes on in executive sessions, that you are not going to have
the free flow of opinion, that you would otherwise have—and T think
the same thing is true in the case of a corporation counsel and the
official of the corporation meeting with the Justice Department to
work out an agreement. These are the two main provisions of the legis-
lation insofar as the ventilation of the system is concerned.

We also have an increase in the maximum criminal fines for viola-
tions, $50,000 to $100.000 for individuals and up to $500,000 for cor-
porations. I think that the rationale here is quite simple. Unless the
court is prepared to make these penalties financially prohibitive, the
rewards for breaking the law will continue to outbalance the deterrent
value of the fines.

The third and last section of the bill would amend the Expediting
Act, which was made into law in 1903, to require appellate review of
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final judgments and interlocutory orders in certain civil antitrust
cases. A case of general public importance would be appealable directly
to the Supreme Court after certification by a single District Judge in
lieu of a three-judge court upon application by either party. That is
the nuts and bolts of this bill, and I might say that insofar as the
amending of the Expediting Act is concerned, the judiciary, the Jus-
tice Department and the antitrust bar are in substantial agreement
that three-judge courts are something of an anomaly today. So I would

conclude with those brief remarks, Mr. Chairman, as to the nature of
the bill.

Chairman Ropino. Thank you, Senator.

Senator, Mr. Hutchinson 1s here, and at this time he is free to make
his opening statement.

Mr. HurcHiNsox. Senator, 1 want to apologize for being late. I was
necessarily detained. You understand how those things are.

I do have an opening statement, but Mr. Chairman, in order to con-
serve the time of the Committee and since I was late, I will ask that 1
have unanimous consent to insert the statement in the record.

Chairman Ropivo. Without objection, it is so ordered.

[ The prepared statement of Hon. Edward Hutchinson follows:]

STATEMENT oF Hox. EpwArRD HUTCHINSON, A REPRESENTATIVE IN CONGRESS FRrROM
THE STATE OF MICHIGAN

The Antitrust Procedures and Penalties Act would change our antitrust laws
in three areas—consent decrees, eriminal penalties, and the Expediting Aect. With
regard to consent decrees, the legislation would subject such decrees to greater
public and judicial serutiny to insure that they are in the public interest. Under
current practice, the determination of whether a consent decree is in the public
interest rests with the Department of Justice—a determination which the public
has found difficult to assess because of its secrecy and which the courts have de-
clined to review because, in my opinion, of its resemblance to the exercise of
prosecutorial discretion. As a general proposition it appears that the courts will
accept such a determination unless there is a showing of bad faith or malfeasance.

I view the remedy proposed with mixed emotions, I agree that it is desirable
that the settlement of antitrust cases be somehow opened to the public so that the
people can decide whether their government is serving them properly. But I am
troubled by the suggestion that a federal judge act as guardian of the “public
interest.” I wonder whether in our system of government a federal judge can, or
should, make such decigions,

It must not pass notice that the large percentage of consent decrees negotiated
by the government, approximately 75 to 80 per cent of all cases, allows a relatively
small Division, allegedly smaller than the legal departments of some corporations,
to reguate well beyond its means. However, in such a modus operandi it is often
necessary to accept a half of a loaf here and there rather than holding out
exclusively for full loaves. Who is to say which approach garners the most bread?
How is a federal judge to treat such an argnment?

Or suppose that a case is filed by one Attorney General to test a new theory of
antitrust law which the succeeding Attorney General believes will result in a loss
on the merits. What is the “public interest” in a subsequent consent decree? How
does the court weigh the value of pressing new theories before it?

Or suppose that during the prosecution of a case against an oil company the
government decided to settle for less relief than it could win on the merits because
of the adverse impact full relief might have on a recently intervening energy
crisis, Is such a question appropriate for judicial review?

The second area affected by the legislation is that of penalties. Although pen-
alties would be inereased to make them more nearly realistie, it shonld be noted
that, except for smaller businesses, a maximum fine of $500,000 may still be dis-
proportionately small to damages inflicted by antitrust violations. In such case
treble damage suits will still remain as the major deterrent for wrongdoers.

The third area affected is the Expediting Act. The first major change would be
to permit interlocutory appeals to the court of appeals, a change long overdue.




42

The second major change would channel direct appeals to the courts of appeals
rather than the Supreme Court, as the law does now, unless (1) either party
makes a request, (2) the district judge determines that the cage i8 of “general
public importance in the administration of Jjustice,” and (3) the Supreme Court
decides to hear it. In my opinion, if the Aftorney General believes that the case
is important and if the Supreme Court thinks it is important enough to hear out
of turn, the case should be expedited regardless of how the trial judge would
characterize its appealability.

The Antitrust Procedures and Penalties Act is probably the most important
antitrust legislation of this Congress. It is my hope that it is in every way
expedited.

Mr. Hurcminsox, Thank you very much.

Senator, I know that you have another hearing and 1 do not wish
to delay you, but I would like to ask a couple of questions.

Mr. Tuxx~ey. Sure. I am delighted. T will be late to my other hear-
ing. I would prefer to be here.

Chairman Roprxo. Senator, I just have two questions.

One, do you believe that the requirements that are now set up in
bills that are before us would delay inordinately the effectiveness of
getting consent decrees which sometimes serve the useful purpose of
not delaying justice ?

Mr. Tuxney. 1 do not believe so. We extend from 30 to 60 days
the time for public consideration of the degree. I do not. consider that
to be an inordinate delay, particularly when you consider the fact that
many antitrust cases often remain unsettled for months, and even
years. The extra 30 days is a very limited time, to extend public con-
sideration of the degree.

We have made changes in the legislation on the Senate side from
the form in which it was first introduced so that we would not now
require the judge to evaluate certain criteria in his independent review
of the consent decree proposal. As initially introduced by Senator
Gurney and myself, the bill required the judge to evaluate certain
criteria in his independent evaluations of the decree. We have amended
the bill so that such evaluation is rendered discretionary, thereby re-
moving a potential delay factor.

Chairman Ropivo. Of course, Senator, you know that the 30 days you
speak of is not a statutory requirement. It’s merely a policy instituted
by the Justice Department. So you are writing into the bill now a 60-
day provision, and there was no provision at all previously.

Mr. Tuxxey. That’s right.

Chairman Ropixo. Now, you mention that 80 percent of the antitrust
cases are finally resolved with consent decrees. Are you suggesting
that the consent decree vehicle is a bad instrument to employ ?

Mr. Tux~ey. No. Definitely not.

Chairman Ropixo. Would you want to cut down the number of con-
sent decrees ?

Mr. Tuxxey. No. I think that we ought to have as many consent
decrees as possible because I think that this cuts down on litigation.
[ think the public interest can be well served by consent decrees. 1
think it is necessary, however, that there be ventilation of the entire
situation that led to the consent decree rather than a pursuit of the
litigation. T feel that the Justice Department is protected by this kind
of legislation because, if you know, for instance, that lobbying activi-
ties are going to have to be filed with the court, there are, in all proba-
bility, going to be less lobbying activities. Or if there are lobl ying ac-
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tivities, the conversations will be more restrained. 1 think that is a
protection to the Justice Department, to the officials who are charged
with the responsibility to administer the antitrust laws,

Chairman Ropixo. I will not ask any further questions. I will turn
it over to Mr. Hutchinson, but at some later time, Senator, I want to
explore at some length the provision regarding the elimination of some
of the requirements of the expediting sections of the bill. T would
like to talk to you about that.

Mr. Tun~ey. Fine.

Chairman Ropr~o. Mr. Hutchinson.

Mr. Hurcainson. Thank you, Mr. Chairman.

Senator, beginning on page 4 of your bill, which the Senate passed,
is the following langnage:

Before entering any consent judgment proposed by the UUnited States under
this section, the court shall determine that entry of the judgment is in the publie
interest as defined by law.

Is the public interest defined somewhere in the law!?

Mr. Tunxey. Well, as defined by law naturally assumes a judicial
definition as well as any statutory definition, and when this matter
was brought up in committee and this language was added to the legis-
lation, as defined by law, it was assumed by the members of the com-
mittee that we were talking about statutory as well as judicial inter-
pretations of the law.

Mr. Huroaryson. Well, all right.

[ asked the question in order to get on the hearing record some
clarification of that phrase, although I understand your concept. 1
think that it would be hard to find a definition of the “public interest™

in the precedents of the court; the “public interest” varies from case
to case.
I have only one other :llm-s!inn. Senator, that 1 want to put to you.

Suppose that a court should determine that the consent judgment
proposed by the United States isn’t in the public interest, and they
refuse to enter that decree. Then what alternative is left to the parties
in the case? Is it necessary to try the case?

Mr. Tun~ey. Well, T would say there are two alternatives. They
conld try to work out a new agreement which would meet with the
judge’s approval or proceed with the litigation.

Mr. Hurcrinsox. Well, in other words, they could start anew and
try to work out something else?

Mr. Tun~ey. Yes, absolutely .

Mr. Hurcainsox, Would any kind of a consent decree need to have
the court’s approval ?

Mr. Tun~ey. Right.

Mr. Huroninsox, Would any kind of agreement made outside the
court privately stand?

Mr. Tunxey. Well, I certainly do not think so. I suppose the Jus-
tice Department could drop the suit, That would be 2 third alterna-
tive. Otherwise the Justice Department could proceed with the liti-
gation or come in with a new consent degree and attempt to get the
judge’s approval of that decree. There could not be, as I understand
the law, and as I understand this legislation, a private agreement that
would not involve a ratification by the court.

Mr. Hurcminson. Thank you, Senator.




44

Chairman Ropixo. Mr. Seiberling.

Mr. Semervine, Thank you, Mr. Chairman.

Senator, I understand you have a very pressing schedule and T am
not going to take up too much of your time. I want to commend you
for your initial job of getting this legislation through the Senate and
for appearing before us today.

As a former anitrust lawyer in private practice, I have some feeling
about the sufficiency of this kind of legislation. I would like to ask one
question. T take it it is not the intent of your bill to apply it to private
antitrust actions, but only to actions brought by the Attorney General ?

Mr. Tux~ey. That is correct.

Mr. SemeruiNG. Well, T have no further questions in view of the time
situation, but I thank you very much.

Chairman Ropixo. Thank you, Mr. Seiberling.

Mr. McClory ?

Mr. McCrory. Senator, T am wholeheartedly in favor of that, part
of the bill which increases the fine. and I don’t think we're going to
have any problem on that part of the legislation. However. with regard
to the mechanics involved and the other procedures, it seems there are
a number of questions that we are going to have to consider care fully
in this committee before taking action for a variety of reasons.

First of all, would it not be possible to create a procedure that we
have involved here with legislation by rule of court. by amendment of
the Federal rules, or perhaps even by internal practices within the
Department of Justice ?

Mr. Tunsey. Well, T suppose that it could be done by a combina-
tion of court rules and modifications of practices in the Justice Depart-
ment. However, it hasn’t been done, and there is a desperate need to
have it done, and that is why this legislation has been passed unani-
mously by the Senate. T might say that we have had in the Judiciary
Committee of the Senate, some initial opposition to the legislation.
But after it was explained and after the hearings were held, we had
a unanimous vote in our committee, and then whoen it went to the floor,
it passed 92 to 0. Senators on both sides of the aisle felt, I believe, that
what was desperately needed today in antitrust litigation was a ventila-
tion of the system.

Mr. McCrory. I don't think you are going to find any opposition
in this committee to the objectives to be obtained. One of the reasons
for my question is that perhaps we need more flexibility than would
be available, if we tie this subject down into an amendment of the
statute. Let me ask you this, is there any requirement for any of the
representatives of the public to be represented by counsel before the
court ?

Mr. Tunxey. No.

Mr. McCrory. For instance. T am thinking of the I'TT case regard-
ing the Hartford Insurance Co. acquisition to which you made refer-
ence in your testimony, and which is one that I think suggests the
need for additional legislation becanse that acquisition, in my opinion,
should not have been permitted or was certainly a questionable tactic.
Since you could have literally thousands of individuals involved with
individual statements in the court. I am wondering how you could
handle this kind of massive interest on the part of the public.
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Mr. Tuxney. There is no provision in the legislation for public
representation. The public can comment for a period of 60 days. The
public can, you know, today have 30 days as a result of internal rules
established by the Justice Department. The added 30-day period 1s
not going to, in my mind, appreciably delay the consent decree judg-
ment, and I certainly doubt there is record to demonstrate that you
would have thousands of comments made by the public during that
60-day period. I think that it’s far more likely that in the typical
case, you will have none, but perhaps you will have 10 to 15 n a
highly controversial case.

Mr. McCrLory. Is this apt to present a situation which will open the
door completely, whether there is any interest or not?

Mr. Tunney. I don’t think that it is going to delay the decrees
from being entered by the judge, because you have only 60 days for
the commentary. There is no period beyond the 60 days. There is no
way that an individual attorney working for a public client can ex-
tend the 30-day period through legal challenge. We're talking about
60 days during which the puT:Ii(- has an opportunity to evaluate the
consent decree and then file its comments with the court.

So I do not see how it will delay matters, but what it does do 1s to
give a sense of public participation within very clear demarcations.

Mr. McCrory. I have one more question. What, in your opinion, is
the scope of this judicial review? I ask that question because there
are so many tactical administrative subjects that go into resolving
an antitrust case in which the parties agree on the consent decree.
When is the court authorized to consider the essentially nonjudicial,
practical, or administrative subjects, clearly assigned from the more

technical jurisdictional questions that have been discussed under the
antitrust laws?

Mr. Tunney. The court is not required to do anything other than
to give an independent evaluation that the consent decree is in
the llmhliv interest. That is all.

1

The court today can do as much or as little as it wants. The court
can order a trial if it wants.

Mr. McCrory. The court can leave some questions unresolved.

Mr. Tun~ey. The court has complete discretion in this matter and
we have preserved in the legislation—the court’s discretion.

Initially in this legislation we did not insure complete court discre-
tion. We mandated that the court had to evaluate certain criteria
in determining that the consent decree was in the public interest. But
we took that out, mainly because the Justice Department was opposed
to it and they said they did not think that this was wise and the judges
who testified indicated that they did not think it was wise.

Mr. McCrory. The court could ignore some of the comments that
are made by the public.

Mr. Tunxey. Of course, the court could. It could ignore all of them
if it wanted to.

Chairman Ropixo, Thank you.

Mr. McCrory. Thank you very much.

Chairman Ropixo. Thank you. Mr. Flowers?

Mr. Frowers. I have no questions, Mr. Chairman. I would just like to
say thank you, Senator.

Chairman Ropixo. Ms. Jordan ?
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Ms. Jorbax. I want to commend the Senator for his bill and simply
state than I would assume that this is an effort on your part to restore
integrity to the antitrust proceedings, if that is possible.

Mr. Ton~Ey. That is correct.

Ms. Joroax. No further questions, Mr. Chairman.

Chairman Ropixo, Thank you.

Mr. Mezvinsky ?

Mr. Mezvinsky. T think the Senator should be commended be-
cause he has worked hard; he led the fight in the Senate. T would
hope at the same time, Senator, that we can maybe provide some funds
to beef up the antitrust division to carry out these pieces of legisla-
tion as well as other legislation.

Mr. ToN~ey. You might be interested to know. ( Jongressman, that
just. within the last 3 days we got an additional $1 million for the
Justice Department, to go to the antitrust division of the Justice
Department.

Mr. Mezvinsky. I gather that you think $13 million that they now
have is woefully inadequate ?

Mr. Tunney. T would like to have seen it doubled. 1 started off
with $3 million and Senator Pastore agreed to $1 million, and it
passed the Senate and T hope that the House will approve that
decision.

Mr. Mezvinsky. Thank you.

Chairman Roprvo. Thank you very much, Senator.

I hope that we have not unduly delayed you.

Mr. Tuswey. It is my honor to be here and 1 appreciate your in-
terest in the questions asked,

Chairman Ropixo. Thank you very much. Our next scheduled wit-
ness the Hon. James V. Stanton is unable to appear this morn-
ing. His statement will be included at this point.

[ The prepared statement and enclosures of Hon. James V. Stanton
follow ]

STATEMENT oF Hox. JAMES V. STANTON, A REPRESENTATIVE IN CONGRESS
FroMm THE STATE oF OHIO

Chairman Rodino and Members of the Subcommittee: T want to thank you
for the opportunity to appear here before you in support of 8, 82, the Antitrust
Procedures and Penalties Act. As a lawyer T have no doubt that this legislation
is sound, and as a citizen I must say it is greatly needed. I want to commend the
distinguished Senator from California, the Hon. John V. Tunney, for conceiving
this important piece of legislation and for winning approval of it in the other
body. I hope that we in the House of Representatives follow suit without delay.

My own version of Senator Tunney’s bill, H.It. 9947, is virtually identieal to
that which passed the Senate, except that I have added a paragraph which makes
certain provisions of the legislation retroactive to December 81, 1972, You will
find the additional language on Page 8 of my bill, in the paragraph heginning
on line 19, That paragraph reads :

“(3) In the case of a consent decree entered after December 31, 1972, and
before the date of enactment of this subsection, copies of any consent judg-
ment proposed by the United States, and any other materials and documents
and the public impact statement with respect to such consent decree, which
would have been required under paragraph (2) of this subsection had such
consent decree been entered after the date of enactment of this subsection,
shall be filed and made available to the public in the same manner as speci-
fied under paragraph (2), to the maximum extent practicable.
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Before addressing myself this particular provision, Mr, Chairman, I want
to state briefly that I concur wholeheartedly with the rationale for the legisla-
tion which was so ably expressed to you only a few moments ago by Senator
Tunney. There is no need for me to reiterate the points made by him with respect
to the people’s right to know how the government arrives at settlements in anti-
frust cases,

As a matter of fact, it is the publie’s inadequate knowledge of a matter involv-
ing the Standard Oil Company of Ohio (Sohio), in the U.S. District Court in
Cleveland, that prompted me to introduce H.R. 9947, with its language aimed at
ferreting out the facts in this specific case, as well as in others that might
fall within the same time frame,

The Sohio case constitutes a rather apt illustration of why the Tununey legisla-
tion is needed. With your permission, Mr. Chairman, I would like to review some
of the salient facts for you and then file for the record supporting documents that
will give yon more details.

The litigation began with an antitrust complaint filed by the Justice Department
against Sohio on September 18, 1970 (Civil Action No. O 70-803). According to
the complaint, Sohio accounts for about 30% of the motor fuel sold in the State
of Ohio, which gives it a commanding position in the market. The Department
accused Sohio of price fixing, among other things, as a consequence of the
company's relationship with certain retail gasoline stations, I became interested
in this matter because it was evident that the charges, if true, revealed a situa-
tion where gasoline was being sold to consumers at unnecessarily high prices.
And, of course, because of Sohio's predominance and influence over the market,
inflated prices would be paid by motorists no matter what brand of gasoline they
purchased.

For reasons that I still find difficnlt to understand, the Justice Department
seemed in no hurry to press its own ease, Therefore, my early efforts were di-
rected at trying to prod the Department into action, In a chain of correspondence,
I urged the government lawyers to get on with it—to go to trial if no fair settle-
ment could be reached.

Finally, with the case nearly three years old, T got word that a settlement was
at hand. T was able to obtain a copy of the proposed consent decree. On reviewing
it and after discussing it with members of the Northern Ohio Petroleum Retail-
ers Association, whose grievances had inspired the government's complaint, I
concluded that the proposed settlement was, in reality, a sweetheart agreement
between the Justice Department and the oil company.

The documents I submit to you give the rationale for this assessment. At this
point, I will merely state briefly that, at least as far as 1 was concerned, the
government was proposing to permit Sohio to continne to engage in the same
allegedly illegal practices. The only significant change, as I saw it, was semanti-
eal in nature. What had been called “Commission Manager Stations” were now
to be ealled “Incentive Manager Stations,” and under this new label these latter
stations would be places where business was to be conducted, with Sohio and
with the publie, in the same old way—in the manner, that is, that the Government
had complained about.

I eriticized the proposed settlement and asked the Justice Department, which
was just then coming under new leadership, to abrogate the agreement. The
court ordered a hearing and took under advisement the guestion whether the
proposed settlement should be approved. Finally, on September 10, 1973, it was
approved.

Now, Mr. Chairman, I have no quarrel with the Hon. Thomas D. Lambros, the
distinguished jurist who handled this ease and entered the final order. Judge
Lambros is n credit to the federal bench and has a well-earned reputation as one
of the most astute of the federal judges in Cleveland. His integrity has never
been questioned.

It might very well be that the court was correct in its ruling—which, I hasten
to add, was rendered, as it had to be, under existing law. It is purely speculative,
of course, whether we would have had the same result if 8. 782 were already on
the statute books, and its requirements had to be met.

Nonetheless, it seems to me that the court’s ruling may be read as an argument
in favor of the proposed legislation. Judge Lambros points out in his decision that
he felt impelled to accept the settlement because there had been no allegation,
and no showing, of bad faith on the part of the government. He calls attention
to the fact that the government, after all, “has the primary duty to represent
the public interest.” This is true and, I submit, it is a heavy responsibility.
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After observing that any settlement “results in some concessions by both
parties," the court went on to say that it could not “assess with precision ex-
actly which terms were concessions by the parties.” And it added: “At the same
time, the Court has reviewed the case and determines that it does not appear
that the Government has made unreasonable concessions which conflict with the
public interest.” It seems to me, then, Mr, Chairman, that a fuller disclosure
of pertinent facts, as called for in 8. 782, would have a salutary effect on public
understanding of antitrust cases,

If my version of the bill is adopted, the government would be obligated to
disclose, in the “public impact statement.” not only how the settlement was
arrived at in the Sohio case and other cases, but also what the alternatives were,
what effect the settlement is likely to have on competition, and a listing of the
remedies that might be available to injured parties,

Therefore, I again urge you to approve this legislation, with the amendment
that I propose. Thank you, Mr. Chairman,

I now ask leave to submit the following items for the record:
1. A copy of the government’s complaint against Sohio.

. A letter from the Justice Department to the company, dated May 2, 1973, a copy
of which was sent to me as part of the justification of the proposed settle-
ment. You will note that the letter refers to an “oral representation” made
by Sohio, which the government evidently relied on but which is not further
elaborated on,

A copy of the consent decree,

A Justice Department news release dated May 2, 1973.

An amicus curiae brief filed with the court by the gasoline retailers associ-
ation.

A news release issued by the association following the court’s ruling.

The final order of the court.

LS. DISTRICT COURT FOR THE NORTHERN DisTrICT OF OHIO EASTERN DIVISION

United States of America. plaintiff, v. The Standard Oil Co. (an Ohio corpora-

tion), defendant, Civil action No. C 70-895, Filed : September 18, 1970,

COMPLAINT

The United States of America, plaintiff, by its attorneys, acting under the
direction of the Attorney General of the United States, brings this action and
complains as follows :

I
JURISDICTION AND VENUE

1. This complaint is filed and these proceedings are instituted against the
defendant under Section 4 of the Act of Congress of July 2, 1890 (15 U.S.C. §4).
as amended, commonly known as the Sherman Act, in order to prevent and
restrain a continuing violation by the defendant as hereinafter alleged, of
Section 1 of the Sherman Act (15 U.S.C §£1).

2. The defendant named herein maintains its prineipal place of business,
fransacts business and is found within the Northern District of Ohio, Eastern
Division,

I

THE DEFENDANT

3. The Standard Oil Company, an Ohio corporation (hereinafter referred to as
“Sohio"), is made the defendant herein. Sohio is a corporation organized and
existing under the laws of the State of ( ‘hio and has its prineipal place of busi-
ness at Cleveland, Ohio.,

111
DEFINITIONS

4. “TBA" means tires, batteries and automotive accessories,

3. “Service stations” means those business establishments that sell motor fuels,
motor oils, lubrieants, and TBA to consumers, and usually perform maintenance
and minor repair serviees on motor vehicles for consumers.
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6. “Commission stations” means those Sohio service statlons that are supplied
motor fuels, motor oils, and TBA under terms of defendant's standard form
“Commission Manager Agreement” and are operated by “commission managers"”
under the terms of that agreement.

IV
CO-CONSPIRATORS

7. Various corporations and individuals not made defendants herein partici-
pated as co-conspirators in the offense alleged herein and have performed acts and
made statements in furtherance thereof.

‘.'
TRADE AND COMMERCE

8. Sohio, including its subsidiaries, is a major integrated company in the
petroleum industry. It is engaged in exploration for the production of erude oil
in the States of Texas, Louisiana, Kansas, Arkansas, Mississippi, Oklahoma,
Wyoming, Kentucky, Michigan, Illinois, and Indiana. It transports such crude
oil from those states into the State of Ohio through pipelines in which it has
a substantial proprietary interest. Sohio operates refineries located at Lima and
Toledo, Ohio. The petroleum products it produces at these refineries Include
motor fuels, motor oils, heating fuel oils, heavy fuel oils, lubricants, and asphalt.
Sohio purchases TBA products from various manufacturers located throughout
the United States. Sohio markets these petroleum products and TBA products
primarily in the State of Ohio. Subsidiaries of Sohio market these products
under various trade names in Ohio and 20 other adjacent and Eastern Seaboard
States. The sales and revenues of Sohio and its subsidiaries in 1969 were in excess
of §1.4 billion,

9. There are approximately 14,102 service stations in Ohio. Approximately 2,946
of these service stations obtain motor fuel, motor oil, and TBA products from
Sohio and market these products to consumers under the trade name “Sohio”.

10. Sohio owns or leases 2,116 of the service stations that sell products under
the Sohio trade name. Of these, 328 are company stations and, as of April, 1969,
104 of these stations were commission stations, operated pursuant to the Com-
mission Manager Agreement. The company stations are dispersed throughout
the State of Ohio and are in competition with the commission stations. All service
stations owned or leased by defendant are equipped with pumps, tanks, and other
dispensing equipment belonging to Sohio.

11. In operating commission stations, commission managers assume expenses
and risks of independent businessmen. These expenses and risks are not borne
by the managers of Sohio’s company stations, who are employees of Sohio. For
example, under the terms of the Commission Manager Agreements, the com-
mission manager pays the wages of all station employees, and is solely responsible
for their acts and omissions. The commission manager is also responsible for
income tax withholding with respect to station employees, and for the employer
portion of social security, workmen's compensation and unemployment insurance
payments with respeet to such employees. The commission manager is required,
by the terms of the Commission Manager Agreement, to carry and pay for his
own liability insurance policy, under which Sohio is also protected.

12. The commission manager receives commissions on the sales of Sohio prod-
nets. With respect to motor fuels, the commission is a stated number of cents per
gallon sold. With respect to TBA, motor oils and antifreeze, the commission is
a percentage of the retail price. The commission manager is entitled, for his
own account, to perform customer services and to purchase from others for
resale such other products as Sohio may approve. The commission manager's
income is determined solely on profits (or losses) from operating the station,
which profits (or losses) consist of his revenues from sales and services less his
business expenses.

13. The defendant is the prinecipal supplier of motor oil and TBA products
to service stations operated under terms of any of its standard form contracts,
including the Commission Manager Agreement. The defendant circularizes quar-
terly a “Price Guide” to all its company stations and to all service stations
supplied under terms of one of its standard form contracts, including the Com-
mission Manager Agreement. The “Price Guide"” sets forth so-called “Suggested
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Retail Prices” for motor oils, lubricants, services, and TBA products, The Com
mission Manager Agreement authorizes the commission manager to perform
for his own account only those customer services listed in Sohio's “Price Guide"
and only at prices therein specified,

14. The motor fuel and motor oil business in Ohio is a highly concentrated
industry, with relatively few large integrated oil companies supplying the bulk
of the motor fuel sold in the State. Sohio accounts for approximately 30 per cent
of the motor fuel sold in Ohio, The bulk of the motor fuel sold by defendant in
Ohio is sold under the trade name “Sohio” ; the balance of the motor fuel sold by
defendant in Ohio is sold under the trade name “Fleetwing",

VI
OFFENSE CHARGED

5. Beginning in or about September 1968, and continuing thereafter up to
and including the date of the filing of this complaint, the defendant has engaged
in a combination and conspiracy with the commission managers in unreasonahle
restraint of the aforesaid trade and commerce in violation of Seetion 1 of the
Sherman Act (15 1.8.C. § 1). Such offense will continue unless the relief here-
inafter prayed for is granted.

16. The aforesaid combination and conspiracy consists of a series of written
contracts and concert of action among the defendant and its commission mana-
gers, who are parties to defendant's standard form Commission Manager Agree-
ment, the substantial terms of which are that :

(a) The commission managers will sell motor fuels, motor oils, and TBA
produets obtained from defendant, and will perform customer services an-
thorized by defendant, at prices fixed by the defendant ;

(b) The defendant will sell motor fuel, motor oil, TBA products and
perform services at company stations at the same prices which it fixes for
the commission stations : and

(¢) The commission managers will purchase from others for resale only
such produects as are approved by defendant,

17. In furtherance of the aforesaid combination and conspiracy the defendant
and its commission managers have done those things which, as hereinabove
alleged, they combined and conspired to do.

VII
EFFECTS

18, The aforesaid offense has had the following effects, among others :

(a) Prices of defendant’s petroleum products and of TBA produets and
services purchased at defendant’s serviee stations have been fixed at arbi-
trary and non-competitive levels .

(b) commission managers have been deprived of their rights to determine
their own sales prices and the products and services they will offer:

(e¢) competition among commission managers and between them and de-
fendant has been eliminated : and

(d) consumers have been deprived of the opportunity of purchasing petro-
leum products, TBA products and service work in a free and competitive
market.

PRAYER

Wherefore, plaintiff prays:

1. That the Court adjudge and decree that the combination and conspiracy
between defendant and the commission managers is in unreasonable restraint of
interstate trade and commerce and in violation of Section 1 of the Sherman Act.

2. That the defendant and its suecessors, officers, directors, managers, agents,
representatives, employees and all other persons or corporations acting or elaim-
ing to act, under, through or on behalf of them or any of them, be perpetually
enjoined and restrained from continuing, in any manner, to carry out, direetly or
indirectly, the agreements hereinabove alleged and from engaging in any other
agreements having a like or similar purpose or effect.

3. That the defendant be required to revise its Commission Manager Agree-
ments so as to conform to the provisions of the judgment entered herein.
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That the defendant be perpetually enjoined, directly or indirectly, from:
(a) Fixing the prices at which any service station other than a company
station can sell motor fuel, motor oil and TBA and perform services; and
{b) restricting the products or services which any service station other
than a company station can offer for sale.
5. That the plaintiff have such other, further and different relief as the Court
may deem appropriate or necessary.
6. That the plaintiff recover its taxable costs,
Joux N. MITCHELL,
Attorney General,
Ricaarp W. MCLAREN,
Assistant Attorney General.
BAppIA J. RASHID,
CARL L, STEINHOUSE,
Attorneys, Department of Justice.
RoperT M, DIXON,
Imvestigator.
Joux A. WEEDOR,
RoOBERT 8. ZUCKERMAN,
Attorneys, Department of Justice Antitrust Division,
Cleveland, Ohio,
2
DEPARTMENT OF JUSTICE,
Washington, D.C., May 2, 1973.
Georce J. DUNN, Esq.
Legal Department,
The Standard 0il Co.,
Cleveland, Ohio,
Re : United States v. The Standard 0l Co.
(Ohin), civil action No. C T0-895

DeAr Me. Duxx: This is in response to your letter of February 20, 1973, re-
questing our opinion as to whether the “I" management program will be con-
sistent with the recently filed judgments in the above-entitled case.

The statements in this letter are based on a review of the Sohio Company
Serviee Station Manual dated October 1972, and the Compensation and Opera-
tion Schedule (Company Station—I) referred to in your letter. Specifically, the
review is not based on other documents which Sohio has submitted from time
to time nor on Mr. Donaldson’s letter of February 19, 1971. ;

In addition to the representations made in your letter, we note your oral ru]lf:!'
resentation that the “I" managers will make no eapital investment in the service
station.

Based upon our review we find no inconsistency between the proposed final
judgment and the terms of the aforementioned document. However, as you are
aware, it is impossible to anticipate how a given program will operate in actual
practice, and pursuant to our usual policy, we reserve the right to reopen the
whole question should operations under the “I” management program raise
any questions under the final judgment or the antitrust laws generally.

Sincerely yours,
Tnomas E. KAUPER,
Assistant Attorney General,
Antitrust Division.
3

1.8, DisTRICcT COURT FOR THE NORTHERN DISTRICT OoF OXI0, EASTERN DIVISION

United States of America, plaintiff, v. The Standard Oil Co. (an Ohio cor-
poration), defendant. Civil Aetion No. C T0-895.

FINAL JUDGMENT

Plaintiff, United States of America, having filed its complaint herein on Sep-
tember 18, 1970, the defendant, The Standard Oil Company, an Ohio corpora-
tion, having filed its answer on November 23, 1970, and plaintiff and defendant,
by their respective attorneys having each consented to the entry of this Final
Judgment without trial or adjudication of any issue of fact or law herein and
without this Final Judgment constituting evidence or an admission by either
of the parties with respect to any such issue:




Now, therefore, before any testimony has been taken and without trial or ad-
Judication of or finding of any issue of fact or law herein, and upon consent of
the parties as aforesaid, it is hereby

Ordered, adjudged and decreed as follows

I

This Court has jurisdiction of the subject matter herein and of the parties
hereto. The complaint states claims upon which relief may be granted against
the defendant under Section I of the Act of Congress of July 2, 1890, entitled
“An act to protect trade and commerce against unlawful restraints and
monopolies,” commonly known as the Sherman Antitrust Act, as amended.

11

As used in this Final Judgment :

(A) “Defendant” shall mean The Standard Oil Company, a corporation or-
ganized and existing under the laws of the State of Ohio with its prinecipal place
of business in Cleveland, Ohio,

(B) “Person” shall mean an individual, corporation, partnership, firm, as-
sociation or any other legal or business entity.

(C) “Service station™ shall mean a business establishment that sells motor
fuels, motor oils, lubricants, tires, batferies and automotive accessories to con-
sumers, and usually performs maintenance and minor repair services on motor
vehicles for consumers.

(D) “Company station” shall mean a service station for which defendant
bears substantially all the financial risk of operation of the service station
business. Defendant shall be deemed to bear such financial risk (1) if the
service station, including its equipment and inventories, is either owned, leased,
possessed or otherwise controlled by defendant, (2) if the service station is
managed and staffed by employees of the defendant, and (3) if the manager
of the service station is compensated by defendant for the performance of all
of his duties in a total amount each calendar year which on an annual rate
basis is not less than the minimum amount hereinafter defined. The term
“minimum amount” as used herein shall mean $5000 per year, escalated upwards
or downwards, as the case may be, each calendar Year beginning with 1974 in
direct proportion to any percentage of change in the U.S. Consumer Price Index
of the Bureau of Labor Statistics of the U.S. Department of Labor between
January of such calendar year and January of the preceding calendar year.
The defendant may compensate such manager by salary, commission, honus,
or otherwise, or any combination thereof.

(E) *“Products” shall mean motor oil, tires, batteries and automotive acces-
sories and each of them.

111

The provisions of this Final Judgment shall be binding upon defendant and
upon each of its officers, directors, personnel, agents, subsidiaries, suceessors
and assigns, and to all those persons in active concert or participation with any
of the above who shall have received actual notice of this Final Judgment by
personal service or otherwise. None of the provisions of this Final Judgment
shall apply outside of the United States of Amerieca, its territories and posses-
sions, to activities which do not affect the foreign or domestic commerce of

the United States.
v

(A) Defendant is ordered to terminate and cancel within ten (10) months
from the date of entry of this Final Judgment all of its Commission Manager
Agreements under its present standard form, whether now existing or entered
into prior to the expiration of such ten (10) months, with persons engaged in
managing service stations,

(B) Defendant is enjoined from entering into any agreement, combination
or understanding with any person to fix or stabilize the prices of motor fuels,
motor oils, lubricants, tires, batteries, automotive accessories or maintenance
or repair services offered at service stations other than company stations.

(C) Defendant is enjoined from entering into any contraet, agreement or
understanding with any person operating a service station other than a company
station that sueh person shall not deal in the produets of a competitor or
competitors of defendant,




(A) For a period of five (5) years, defendant shall file with the Department
of Justice copies of all forms of agreement used by defendant with employees
at company stations.

(B) For a period of five (5) years, defendant shall file with the Department
of Justice on each anniversary date of the entry of this Final Judgment a
report setting forth the steps which it has faken during the prior year to advise
defendant's appropriate officers, directors and management personnel of its
and their obligations under this Final Judgment,

Vil

For the purpose of determining or securing compliance with this Final Judg-
ment, and for no other purpose :

(A) Any duly authorized representative or representatives of the Depart-
ment of Justice shall, upon written request by the Attorney General or the
Assistant Attorney General in charge of the Antitrust Division, and on reason-
able notice to defendant, made to its principal office, be permitted, subject to any
legally recognized privilege :

(1) access during the office hours of defendant to all books, ledgers, ac-
counts, correspondence, memoranda and other records and documents in the
possession, custody or under the control of defendant relating to any matters
contained in this Final Judgment ; and

(2) subjeet to the reasonable convenience of defendant and without re-
straint or interference from it, to interview officers or personnel of defendant
who may have connsel present, regarding any such matters.

(B) Upon written request of the Attorney General or the Assistant Attorney
General in charge of fhe Antitrust Division, defendant shall submit such addi-
tional reports in writing with respect to the matters contained in this Final
Judgment as from time to time may be requested.

No information obtained by the means provided for in this Section VI shall
be divulged by any representative of the Department of Justice to any person
other than a duly authorized representative of the Eexecutive Branch of the

United States except in the course of legal proceedings fo which plaintiff
is n party for the purpose of securing compliance with this Final Judgment or
as otherwise required by law,
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Jurisdiction is retained for the purpose of enabling either of the parties to
this Final Judgment to apply to this Court at any time for such further orders
and directions as may be necessary or appropriate for the construction or carry-
ing out of this Final Judgment, for the modification of any of the provisions
contained herein, for the enforcement of compliance therewith, and the punish-
ment of the violation of any of the provisions contained herein.

4

DEPARTMENT OF JUSTICE,
May 2, 1973.

The Department of Justice filed a proposed consent judgment today prohibiting
The Standard Oil Company of Ohio (Sohio) from fixing prices of gasoline and
other produects and services at any of its independent service stations,

Attorney General Richard G. Kleindienst said the complaint, which termi-
nated 4 civil antitrust suit brought against the company on September 18, 1970,
was filed in U.8. Distriet Court in Cleveland, Ohio.

The suit charged that Sohio had violated Section 1 of the Sherman Act through
1 series of agreements with its commission managers who operated service sta-
tions in the State of Ohio.

The original suit had charged that, in operating their gservice stations, Sohio's
commission managers assumed the risks of independent businessmen, These
risks and the expenses of operation, including the ownership or control of the
station’s equipment and inventories, are not assumed by managers of Sohio's
company stations who, under the terms of the judgment, are required to be em-
ployees of Sohio.

The complaint charged that the commission manager agreements required
the managers to sell gasoline and other service station produets obtained from
Sohio at prices fixed by Sohio, and restricted the commission managers to pur-
chasing for resale only those products approved by Sohio.
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Assistant Attorney General Thomas E. Kauper, in charge of the Antitrust
Division, said that the proposed judgment prohibits Sohio from fixing prices of
gasoline, motor oil and other service station products and services at any service
station other than a company station.

A company station is defined in the proposed judgment as one for which Sohio
bears substantially all the financial risks of operation.

The judgment also forbids Sohio from entering into agreements with non-
company stations which will require those stations not to deal in the produets
of a Sohio competitor,

Company stations are also required by the judgment to be staffed by em-
ployees of the defendant. The Judgment leaves the method of compensating the
manager of a company station, beyond a specified minimum amount, up to the
option of Sohio.

As of April 1969, 104 of Sohio's 2,000 service stations in the State of Ohio
were operated under a commission manager arrangement, The proposed judg-
ment requires Sohio to cancel any such agreement which is still in effect under
its previous standard form.

Sohio is the largest marketer of gasoline in the State of Ohio and had total
1971 revenues of about $1.4 billion.

The Department has also advised Sohio by letter that the Department does not
view Sohio's “I'" management program as incons stent with the proposed judg-
ment. Under this incentive management program, station managers, although
compensated by commissions on sales, have no capital investment or risk in the
operation of the service station they manage.

Comments to the Department of Justice and the Court regarding the proposed
judgment are invited from members of the public during the 30-day waiting period
prior to the judgment becoming final.

”

&
U.8. DistrIcT COURT, NORTHERN DISTRICT oF OnI10, EASTERN Division

United States of America, Plaintiff . The Standard Oil Co., Defendant, Civil
action No. C T0-895, Judge Thomas I, Lambros.

BRIEF, AMICUS CURIAE, BY NORTHERN OHIO PETROLEUM RETAILER'S ASSOCIATION
OPPOSING PROPOSED CONSENT ENTRY BETWEEN PLAINTIFF, UNITED BTATES OF
AMERICA AND DEFENDANT, THE STANDARD OIL 0,

The within action was originally filed by the Department of Justice on or about
September 18, 1970, and is the outgrowth of a complaint initially filed, on or about
January 28, 1969, by the Northern Ohio Petroleum Retailer's Association, a trade
organization of independent service station operators, with the Federal Trade
Commission in Washington, D.C. Within a matter of several weeks after the com-
plaint was filed with the F/T.C., the Department of Justice “assumed jurisdiction”
of the complaint and—much later—as indicated, on September 18, 1970, filed the
within anti-trust case,

Presently, this Honorable Court is being asked to approve the termination of
the within anti-trust proceeding by consent judgment and order, thereby presum-
ably resolving the issues presented in this case on a voluntary non-litigated
agreement basis.

The Northern Ohio Petroleum Retailer's Association (coneisely known and
hereafter referred to as NOPRA). respectfully submits to this Court that the
proposed “Final Judgment”, in the nature of a consent decree, should either
be fotally rejected and the case litigated or, ordered “amended” to include the
elimination of what is categorized as the defendant Standard Ol Company’s Com-
pany Station-I, system of marketing, also known as the “Incentive Manager or 1
Manager System”. NOPRA submits to this Court that the proposed consent
Jjudgment or decree, while presumably and on its face accomplishing the objec-
tive sought in the within Complaint, does not in fact so do, inasmuch as the
defendant, SOHIO, and apparently with the direct if not tacit approval of the
Department of Justice, has done nothing more than substitute a “new name”
given a revised look to, and in effect cosmetically changed the face of the
“Commission Manager” marketing device, claimed in the lawsuit to be a price-
fixing device and anti-competitive scheme, Consequently, for the Court to ap-
prove the proposed decree to resolve the price-fixing suit would do nothing more
than permit the same objectionable marketing system to be nsed by SOHIO . . .
“Incentive Manager in lieu of Commission Manager”,
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For purposes of background information the plaintiff, United States of
America, states certain information in its Complaint, that should be noted:
In Ohio, there were, as/of September 18 of 1970, when the Complaint was filed,
approximately 14,012 service stations of all brands. Of the total, approximately
2046 of such total number of stations market petroleum products, ete, under
the “SOHIO” brand name. SOHIO itself, owned or leased 2,116 of the service
stations, and directly operated 328 of them as company stations and, as of
April, 1969, 104 as “Commission Manager Stations”, pursuant to a Commission
Manager Agreement. (SEE: Exhibit A for sample copy of agreement) Further,
as stated by the government, the company stations are digpersed throughout
the State of Ohio, and were/are in competition with the commission stations.
So too, all service stations owned or leased by SOHIO are equipped with
pumps, tanks, and other dispensing equipment belonging to S( YETO.

The Plaintiff, United States of America, in paragraphs 11 and 12 of the
Complaint, defines the methods of operation as a “Commission Manager Station”,
and further states in paragraph 16 (a) to (¢) the primary objectionable
points of the use of the “Commission Manager” system of marketing . . . all of
which relate directly or indirectly to sales of SOHIO products of all types,
at prices fixed and determined by defendant SOHIO, Paragraph 18, Sub-sec
tions (a) to (d) further amplify the ultimate effect of the use of such “Com-
mission Manager' system:

{(a) Prices of defendant's petroleum products and of TBA products and
services purchased at defendant's service stations have been fixed at arbi-
trary and non-competitive levels;

(b) Commission managers have been deprived of their rights to determine
their own sales prices and the products and services they will offer ;

(¢) Competition among commission managers and between them and
defendant has been eliminated ; and

(d) Consumers have been deprived of the opportunity of purchasing
petroleum products, TBA products and service work in a free and com-
petitive market.,

At the time of the initinl government complaint, the prevailing rate of com-
mission paid to and earned by the “Commission Manager” was approximately
4.50¢ per gallon on regular gasoline and 5.00¢ per gallon on premium gasoline.
From such monies or gross income, the “Commission Manager” was expected
to pay his expenses including payroll, insurance, utilities, ete, Various other and
diverse provisions regulating SOHIO—"Commission Manager” relations were/
are included in the agreement, which will not be commented upon in detail but
the end effect of which strietly regulated the “Commission Manager” in the
manner in which he conducted his so-called independent business, but which in
effect gave him little discretion, if any, in conducting his business.

Sinee the filing of the governmental action, the defendant Standard Oil Com-
pany (SOHIO) has followed a course of conduct designed to eliminate the im-
port of business operations defined as “Commission Manager Stations” but has
in lien thereof substituted a hybrid similar to that of *Commission Managers",
which we submit is still essentially the same objectional system which is the
subject matter of this lawsuit. The introduction and modification of the old
system (Commission Manager) into the go-called new system (Incentive Man-
ager), and justification for the so-called new system, all hinges on the Court
accepting and approving the proposed Final Judgment (Consent Decree) in
seneral, and specifically paragraph II (D), in particular, defining “COMPANY
STATION". The definition and paragraph are as follows :

“Company Station shall mean a serviee station for which defendant bears
substantially all the financial risk of operation of the service station busi-
ness. Defendant shall be deemed to bear such financial risk (1) if the service
station, including its equipment and inventories, is either owned, leased,
possessed or otherwise controlled by defendant, (2) if the service station
is managed and staffed by employees of the defendant, and, (3) if the man-
ager of the service station is compensated by defendant for the performance
of all of his duties in a total amount each calendar year which on an annual
rate basis is not less than the minimum amount hereinafter defined, The term
“minimum amount” as used herein shall mean $£5,000.00 per year, escalated
upwards or downwards as the case may be, each calencar year beginning
with 1974 in direct proportion to any percentage of change in the U.S. Con-
sumer Price Index of the Bureau of Labor Statistics of the U.S. Department
of Labor between January of such calendar year and January of the pre-
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ceding calendar year. The defendant may compensate such manager by
salary, commission, bonus, or otherwise, or any combination thereof.”

As applied to the proposed Final Judgment, here objected to, and as related
to the definition of “Company Station”, an “Incentive Manager or I-Manager”
would be considered an employee of SOHIO, compensated from a commission
earned on the sale of petroleum products (average 3.3¢ on regular gasoline and
3.8¢ on premium gasoline), plus further varying commission based on sales of
TBA items and services. From such commissions earned, the “Incentive Man-
ager” (and similar to Commission Manager), would have deducted from his
commissions eatned, the Gross Payroll Expenses of his employees, and any short-
ages and/or overages . . . with shortages and overages including both reported
amounts and amounts determined by an audit. Further, SOHIO reserves to itself
the right to charge against the compensation otherwise payable, an amount up
to, but not in excess of, the first £50.00 associated with damage claims due to
loss, allegedly caused by faulty service work or other negligence. Of further
and special interest to note, is that SOHIO would issue its own checks to station
employees, as well as the “I-Manager” himself, as contrasted, with the method
used under the “Commission Manager System” . . . but in all events, the payroll
expenses of operation of the service station all come from commissions earned
by the “Incentive Manager”. Explicitly, the deduction of payroll expenses of
operation from the “I-Manager's” commission is similar to the deductions for
payroll expenses incurred by a “Commission Manager”. Conversely, SOHIO's
reservation of the right to charge against the “I-Manager's” compensation, the
first $50.00 associated with damage claims due to loss allegedly caused by faulty
service work or other negligence, is totally inconsistent with SOHIO's company
policy as associated with its true emplovees, who are not so charged. If the
“I-Manager” is an employee, why should he be charged anything?

A brief comparison of eertain main points between the “Commission Manager
System” and the “Incentive Manager Syvstem’ is in order :

Under the Commission Manager System

Essentially, all investments at a service station under this system purport-
edly were/are made by SOHIO. The commission earned by the dealer on petro-
leum sales was approximately 4.5¢ on regular gasoline and 5¢ on preminm
gasoline; the commission on TBA sales was the same as in company operated
stations. SOHIO pays for all janitor supplies, all utilities, pays 50/50 on hospital-
ization insurance costs for the manager and his employees and pays all work-
man's compensation premiums. The Commission Manager still pays for and is
obligated for costs of rubbish hauling, windshield wipes and liability insurance,
not ineluding loss of company merchandise and equipment.

Under the Incentive Manager System

All investments within the station are purportedly made by SOHIO, includ-
ing equipment, merchandise, and all expenses, excluding payroll costs and losses
due to faulty service work or other negligence. The commissions earned by the
“Incentive Manager” (as contrasted to the commission earned by the Commis-
sion Manager), have been reduced to 3.3¢ on regular gasoline sales and 3.8¢ on
premium gasoline sales, The difference of 1.2¢ between the commissions under by
the “Commission Manager” . .. 4.5¢ on regular gasoline and 5¢ on preminm gaso-
line . . . are more than sufficient to pay for all the expenses incident to the
operation of a service station. Consequently, SOHIO has more than sufficient
monies to pay everhead costs, excluding payroll costs, for it to want to have its
“Incentive Manager” stations considered as company-operated stations, with
the associated right to determine pricing policies, of its products and services,

Referring once again to the definition of a “Company Station” as defined in
Section 1T (D) of the proposed “Final Judgment” (Consent Decree), such defini-
tion as applied to SOHIO's operation permits a variety of changes in operation
of a service station, so as to give the “Incentive Manager” system a new look
of respectability . . . BUT, the most major and ecruecial factor in the operation
of a station under this system has not and conld not as a practieal matter been
changed by SOHIO. That is, the employees of the “Incentive Manager" station
are sHill paid out of such manager’s earned commission.
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Under the Commission Manager System (As to Payment of Wages)

Under this system the service station employees were/are paid out of the
Commission Manager's station commissions. He, the Commission Manager, made
out the payroll and paid the employees out of the station income on his
personal check or in cash; and, all this from a higher base commission on the
sale of petroleum products and other TBA products and services.

Under the Incentive Manager System (As to Payment of Wages)

Under this most-similar system, SOHIO now pays the employees as well as the
Incentive Manager, with company checks, creating the impression that they
are company employees; but, the full wages and commissions earned by the
employees are deducted from the Incentive Manager's commission at pay period.
Consequently, this in effect makes the Incentive Manager an employer with the
responsibility and burden of operating the station still being his, and not SOHIO
by and through its company supervisors. Likewise, all shortages in stock and cash
are the responsibility of the Incentive Managers, as is the responsibility of hiring
and firing, as well as setting the rate of employee pay. Conversely, the
“I-Manager.” acting as an employer for all practical reasons, has no lease and/or
other agreement with SOHIO (As in typical company-dealer lease and/or con-
signment relations), and can summarily be fired at the whim and caprice of
SOHIO. As a further item of interest, employees working for an “Incentive Man-
ager” cannot transfer on a temporary basis, if desired, between such “I-Manager"
station and a true company operated “salary station,” where employees, including
a manager, are paid salary or hourly rates. If the employees working for an
“I-Manager” are true employees, why can't they transfer? Obviously, because
they are not true employees of SOHIO, but in fact of the “I-Manager” dealer-
employee who himself is not a true employee but in fact an employer-dealer,
being manipulated by SOHIO just as such employer-dealer was and is manipu-
lated as a “Commission-Manager.”

WHY THE NECESSITY FOR EITHER SOHIO “COMMISSION MANAGERS" OR “INCENTIVE
MANAGERS"?

We submit that it is more than obvious that SOHIO wishes to use the “Com-
mission/Incentive Manager” method of marketing operation for two important
reasons

(1) Use of either of the two named methods, of similar import, permits
SOHIO to establich the prices at which its petroleum products, services, and
TBA items are to be resold to the consuming public and restricts the sale
of items to those that SOHIO wishes to be stocked and made available for
retail sale. Such marketing system(s) effectively enables SOHIO to set the
prices of all products handled at arbitrary and noncompetitive levels; the
managers (whatever we call them) have been deprived of their right to
determine their own sales prices and the products and services they will
offer : competition among the managers (either name) and between they and
SOHIO: has been eliminated ; and, the consuming public has been deprived
of the opportunity of purchasing petroleum productis, TBA products and
service work in a free and competitive market and economy.

(2) Use of either of the two named methods, of similar import, enable
SOHIO to operate a multitude of service stations at carefully selected and
strategic locations, as so-called “company stations”, with virtual absolute
control over marketing policies, without leasing them to independent serv-
ice station operators, in competition with each other, and in such manner
and device that SOHIO does not have any financial or legal obligations
associated with unionization of its frue company-operated stations. Thus,
if a station were truly operated as a company station, true employees of
SOHIO would be entitled to the following benefits :

(n) Membership in a labor union.

(b) Straight time for 40 hours of work.

(e) Time and one-half over 40 hours of work.
(d) Double time on Sundays.

(e) Double time and one-half on holidays.
(f) Seniority rights.

(g) Paid vacations.
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(h) All employees shall participate in all SOHIO benefit plans and
no employees shall be diseriminated against.

(i) Aggrieved employees, have a formal grievance procedure,

(j) Nine (9) paid holidays.

(k) Hospitalization insurance (Blue Cross) y one-half of which is paid
by SOHIO.)

(1) Employees are paid 5¢ an hour to buy uniforms,

(m) Participation in a retirement fund.

(n) Eligibility to participate in a stock-purchase plan.

(0) Opportunity for promotions.

(p) Paid sick leave,

Under the two relatively similar methods of marketing operation referred
to in this brief . . . “the Commission Manager” and “Incentive Manager” 8ys-
tem, the assertion is made by both plaintiff, United States of America and defend-
ant. The Standard Oil Company, that the manager is an “Employee,” as is the
managers' employees, and that therefore the marketing systems are legal and
SOHIO has the right to set and determine pricing policies and the like. Logically,
this is absurd and the proposal itself incomprehensible!

If the managers are truly employees, they correspondingly are entitled to be
members of the union . . . with all the consequent benefits derived from the
SOHIO-Union collective bargaining agreement, If they are not employees .
then logically the “Incentive Managers”—as compared to the “Commission Man-
agers” are independent service station operators and not subject to the absolute
and restrictive control of SOHIO. If the managers are neither employees nor
employers, than WHAT are they and why are the marketing systems of similar
nature, allowed to exist in the SOHIO operations and in the competitive American
economic system? If the systems are nothing more than a subterfuge for price-
fixing and restricting competition, then they are illegal and should forthwith be
declared so since federal anti-trust policy is preeminent cven where a relationship
under private contract law may be technically legal, but where prices are con-
trolled by a supplier as related to the consuming public. (SEE: Simpson vs.
Union Oil Company, 377 U.S. 13 (1064) )

In the instant case, the proposed “Judgment Entry” (Consent Decree) should
be rejected and/or significantly modified as requested herein to eliminate the
objectionable marketing methods ; that, SOHIO in the event it wishes to resolve
this controversy by agreement, be directed to use In its marketing system one
of three (3) non-objectional systems : First, either a Dealer-Rental Method .
that is leases with independent operators Secondly, the use of “true” =ala ry
operated company stations (with benefits of unionization), so long as such
company-operated stations are not used as pricefixing and competition restriet-
ing marketing met hods; or, thirdly, a “Fuel Consignment Method"”, where a
dealer invests in everything but gasoline (gasoline being the stocking item
requiring the greatest dollar investment) . . . this operation is similar to
“Dealer-Rental” with essentially the same lease terms and freedom, on the part
of the station operator, to price gasoline and merchandise at whatever price
competition would allow,

As “Amicus Curiae”, a friend of the Court, the Northern Ohio Petroleum Re-
tailer's Association (NOPRA) submits to the Court, for its consideration
that the tremendous obligations owed to the American consuming motoring
as well as general public, requires the highest degree of responsibility on the
part of the United States sovernment, the petrolenm and marketing indust ry
in general and, the Standard Oil Company in particular, together with the re-
tailing industry as an entirety, to avoid even a “semblance” of suspicion that
distribution supplies are being controlled and prices for petrolenm products
manipulated . . . all at the expense of the publie,

In this present day and age of “fear. threat, publicized shortage, and industry
suspicion”, the need for strict scrutiny of any proposed “Consent Decree” such
as in this case, is that much greater.

Respectfully submitted.

Raymonn J. Grapow,
Attorney for the Northern Ohio Petroleum Retailer's Association, Amicus
Curiae.
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NorrHERN OnIo PETROLEUM RETAILERS ASS'N., INC,,
Cleveland, Ohio, September 11, 1973.
To : Cleveland Plain Dealer.

NOPRA Resroxps To Jupee LAMBROS DECISION, “BLASTBS JUSTICE
DEPARTMENT PoLICIES”

The Northern Ohio Petroleum Retailer's Association (NOPRA), and its in-
dividual members, recognize the obligation incumbent upon each of us as re-
sponsible citizens, to accept and follow decisions rendered by our courts, until
such time as those decisions are reversed on appeal or changed by legislative
action. However, none of us have any obligation to, without question or com-
ment, regard all decisions as being correct in law or in conscience.

NOPRA is extremely disappointed in the decision rendered by Judge Thomas
D. Lambros, of the United States District Court, permitting the anti-trust and
price fixing case involving the Standard Oil Company of Ohio (SOHIO), to be
terminated without a full eourt trial . . . and simply by agreement between the
Justice Department and SOHIO. We continue to assert that the “Consent De-
cree” agreement between the Justice Department and SOHIO is not in the gen-
eral public interest . . . but adverse to such public interest and the interests
of the many small independent service station operators throughout the country.
The “Consent Agreement” between the Justice Department and SOHIO con-
tinues to permit essentially the same objectional activities which the Justice
Department had previously stated and agreed—restricted trade, set prices, con-
trolled dealer activities, and affected the public interest through higher gasoline
and petroleum produet prices.

Further, the actions of the Justice Department in choosing to terminate the
anti-trust and price-fixing litigation involving SOHIO, without a full court trial
and simply by a weak and watered-down “Consent Agreement”, continues in
effect an objectionable practice which the Justice Department has followe. for
too many years—that of not litigating to full court decision and completion,
lawsnits involving “Big Oil” and “Big Business” and, that of delay in bringing
lawsuits involving “Big Business” to conclusion.

The Northern Ohio Petroleum Retailer's Association now, more than ever,
recognizes that to proteet and improve the status of the independent retail
gasoline dealer, and that of the general consuming publie, will require independent
legal action to fight “inequities” and objeetional and illegal practices within
the gasoline and petroleum industry. NOPRA further acknowledges that it no
longer has faith and confidence in the Justice Department . . . and recognizes,
although sadly, that little if any help will be forthcoming from the Justice
Department or other administrative departments during the present national
administration, where the interests of “Big Business"” seem to be paramount to
the interests of the small businessman and general publie.

James V. CRESENTE,
Erxecutive Director, Northern Olio Petroleum Retailer's Ass'n.,
Cleveland, Ohio.

1.8, Districr Courr, NORTHERN District oF OH1o, EASTERN DIvISION

United States of America, plaintiff ¢. The Standard Oil Co., defendant, No.
! T0-895,

MEMORANDUM OPINION AND ORDER

Lambros, district judge : In this suit brought by the United States of America
under Section 1 of the Sherman Aet, 15 U.8.C. §1, the question presented is
whether the Court should enter a propoged consent order stipulated by the
parties in this ecase, The Court delayed the entry of the judgment in order to
consider the brief and arguments submitted by the Northern Ohio Petroleum
Retailer's Association as amicus curiae.

The general policy of the courts toward consent orders in antitrust cases was
indicated by the Supreme Court in Fox Publishing Co. v. United States, 360
7.8, 683 (1961). Justice Harlan, speaking for the unanimous Court, stated:

Apart from anything else, sound policy wounld strongly lead us to decline
appellants’ invitation to assess the wisdom of the Government's judgment
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in negotiating and accepting the 1960 consent decree, at least in the absence
of any claim of bad faith or malfeasance on the part of the Government in
S0 acting. I'd. 689,

See also United States v. CIBA Corp., 50 F.R.D. o0T, 514 (1970).

In this case, there is no allegation that the proposed consent order has been the
result of any bad faith on the part of the Government or that the counsel for the
Government are not attempting to represent loyally the best interests of the pub-
lic. Therefore, if the Court refuses to enter the proposed consent decree it must do
80 because counsel for the Government has improperly assessed whether the terms
thereof were in the public interest.

I. BACKGROUND OF THIS DISPUTE

According to the complaint, defendant accounts for approximately 30 per cent
of the motor fuel sold in Ohio. In September, 1970, defendant owned or leased
2,116 service stations which sold products under the Sohio trade name, As of
April, 1969, 328 of these stations were known as “company stations™ and 104 of
these stations were known as “commission stations.”

The Government claimed in the complaint that managers in the “eommission
stations” were not employees of defendant and that the following restrietions
on “commission stations” were therefore violative of the antitrust laws:

(1) price fixing for products and services at rates which are the same as
those charged in “company stations.”
(2) restricting those items sold by “commission stations.”
The Government apparently conceded that managers of the “company stations”
were agents of defendant and sought only to obtain an injunetion against price
fixing and product restriction in any service station other than a “ecompany
station.”

According to the complaint, the reasons that managers of “commission stations"
were not employees was that defendant did not bear the risk of loss, that defend-
ant did not pay the managers or employees, and that defendant did not CaArry
liability insurance.

II. PROPOSED CONSENT ORDER

The proposed consent order would abolish the “commission stations,” would
enjoin price fixing and product restrietion in any service station other than a
“company station,” and would define “company station' as follows :

Company station shall mean a service station for which defendant bears
substantially all the financial risk of operation of the serviee stations busi-
ness, Defendant shall be deemed to bear such finaneial risk (1) if the service
station, including its equipment and inventories, is either owned, leased,
possessed or otherwise controlled by defendant, (2) if the service station is
managed and staffed by employees of the defendant, and (3) if the manager
of the service station is compensated by defendant for the performance of
all of his duties in a total amount each calendar Year which on an annual
rate basis is not less than the minimum amount hereinafter defined. The
term “minimum amount” as used herein shall mean $5,000 per year escalated
upwards or downwards, as the case may be, each calendar year beginning
with 1974 in direct proportion to any percentage of change in the U.S. Con-
sumer Price Index of the Bureaun of Labor Statistics of the U S. Department
of Labor between January of such calendar year and January of the preced-
ing calendar year. The defendant may compensate such manager by salary,
commission, bonus, or otherwise, or any combination thereof.

In essence, the proposed definition includes the requirements that defendant
assume some of the risks of the stations. that it pay a4 minimum salary to the
manager, and that it employ those working at the station. The responsibility for
liability insurance is unclear from the proposed Consent Order. Otherwise, the
Government has apparently obtained in the proposed consent order most of the
relief sought in the complaint. A further indicia of employment not mentioned
by the Government in its complaint, the right to union organization, is left open.

III. CONCLUSION AND ORDER

The proposed consent order is a settlement and, as such, results in some con-
cessions by both parties in face of the uncertainty as to the ultimate deeision in
this ease. At this point, the Court is not prepared to rule how the Supreme Court's
rulings on vertical restraints in United States v. Arnold Sehwinn & Co., 388 1.8,
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565 (1967), apply to this case, Thus, it cannot assess with precision exaetly which
terms were concessions by the parties,

At the same time, the Court has reviewed the case and determines that it does
not appear that the Government has made unreasonable concessions which con-
flict with the publie interest, As stated before, there is no allegation that the
Government was motivated by any bad faith or any consideration other than the
public interest. Since the Government has the primary duty to represent the
public interest in the enforcement of the antitrust laws and sinee there is no
indication the Government has abused its discretion in this case or that it is not
motivated by the best interests of the publie, the Court will enter the proposed
consent order,

It is 80 ordered.

TraoMmAs D. LAMBROS,
U.S. District Judge.
Dated : September 10, 1973.

Chairman Ropixo. Our next witness, the Ionorable Bruce B. Wil-
son, Deputy Assistant Attorney General of the Antitrust Division,
Department of Justice.

Mr. Wilson, we are pleased to welcome you this morning. You know
vou have a rather lengthy prepared statement and I w ould hope that
in the interest of trying to expedite the hearing, if it would be possible
to summarize the more salient points. We will insert the full state-
ment in the record in its entirety. [ See p. 84.]

You may proceed.

TESTIMONY OF HON. BRUCE B. WILSON, DEPUTY ASSISTANT AT-
TORNEY GENERAL, ANTITRUST DIVISION, DEPARTMENT OF
JUSTICE, ACCOMPANIED BY KEITH I. CLEARWATERS, SPECIAL
ASSISTANT TO THE ASSISTANT ATTORNEY GENERAL

Mr. Wisoxn. Thank you, Mr. Chairman. I will try to summarize my
statement.

Accompanying me is Keith I. Clearwaters, Special Assistant to the
Assistant Attorney General in the Antitrust Division. In accordance
with the Chair’s request, T will omit certain portions of my prepared
statement and attempt to summarize the remainder.

We appreciate the opportunity to be here today to discuss IH.R.
9203,

This is a bill which we believe would involve the district courts to a
much greater degree in the consent deeree process. It could involve in-
quiry to a variety of matters and in some instances could require a full
hearing prior to approval of consent decrees. It could also enhance
considerably the standing that private parties would have as a matter
of law—as opposed to judicial discretion—to intervene and to oppose
Government settlements in antitrust actions.

It would also increase the pmm](im to corporations for the Sher-
man Aect violations from $50,000 to $500,000 and to private individuals
from £50.000 to .‘5.100,000.

Finally, the bill would amend the Expediting Act. to permit appeals
from a final judﬂ'mont to go directly to Courts of Appeals, or directly
to the Supreme Court if, upon application by a party, the judge who
adjudicated the case enters an order certifying that consideration of
the appeal by the Supreme Court is of general pul:]lc importance in the
administration of justice.

)T2—T4—0
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While we have supported a goodly number of these legislative
changes in the past, the Department opposes enactment of H.R. 9203
in its present form. In our view the bill will seriously disrupt settle-
ment proceedings in the courts, and weaken our ability to obtain con-
sent decree settlements from defendants—an ability which we believe
to be important in the administration of the antitrust laws.

To understand the adverse impact of FLR. 9203, I think it is helpful
to analyze current consent decree practices. When we enter into a con-
sent decree, we sign a stipulation with the defendant, which provides
that the proposed decree shall be entered as final and binding within
30 days after it is filed, with one important qualification. The Govern-
ment reserves the right to withdraw its consent at any time during the
30 days. On the other hand, the defendant is bound by the stipulation
and may not withdraw from it.

On the same day we file the stipulation and propesed decree with
the court, we issue a press release advising the public in some detail of
the terms of the consent decree. A press release also describes the legal
action alleged in the complaint. In addition, we alert the public to our
consent decree procedure under which the public is entitled to file com-
ments either with us or with the court during the next 30 days.

In a number of major cases we have in the past sought leave of the
court to appear before it and to explain, on the public record. the pre-
cise manner in which the consent decree is designed to accomplish the
purposes of our antitrust program. There have also been cases in the
past in which private parties have appeared to argue that modifications
should be made to the consent decree or that the consent decree should
be rejected in its entirety.

There have also been cases in which private parties have appeared to
suggest that there were defeets in the consent decree or that the deeree
should be amended in some respect. In a number of instances we have
agreed with those private parties and, unless the defendant consented
to what we believed to be necessary changes, we have threatened to
withdraw our consent. The bill under consideration contains three in-
terrelated sets of provisions dealing with consent decrees.

These are, first, the required filing of an impact statement with the
court by the Department—a statement which would expand somewhat
upon our current press release practice.

Second, there would be a required filing by the defendant of a state-
ment describing communications between it and Government officials
relating to the decree,

Third, there are provisions expanding the roles of the court and
third parties in the entry of decrees.

With the bill, as written, the court would consider itself obligated
to evaluate and could take testimony eoncerning, the anticipated
effects of the relief contained in the proposed judgment. This inquiry
would encompass not only whether the relief is adequate in view of
that sought in the complaint, but whether the Government sought
appropriate relief in the complaint itself. We have no objection to
explaining to the Court the manner in which the consent decree is
tailored to achieve the competitive objectives of the relief sought in
the complaint.

We are concerned that speculation by the Government and the
defendant on the anticipated effects of the relief could lead to each




63

side claiming victory, which could be highly disruptive at a time
when the termination of the law suit is in the public interest,

A discussion of the long-term effects of a judgment also involves
a great deal of erystal ball gazing. If done in the abstract, the discus-
sion is likely to be useless. To avoid abstraction, detailed facts must
be presented to the court. Many of those facts would likely be con-
tested. In the contest, the settlement may be lost in the adversary
process. And in any event considerable time and manpower will be
expanded.

The bill also contemplates that the hearing on a consent decree
explore the remedies available to potential private plaintiffs damaged
by an alleged antitrust violation in the event a judgment is entered.

Section 5A of the Clayton Aect provides that a final judgment, in
any civil or criminal proceeding brought by the United States under
the antitrust laws, may be used as prima facie evidence against the
defendant in any claim in any private antitrust action for treble
damages. The Clayton Act specifically provides, however, that the
Government’s judgment may not be nsml] as prima facie evidence if
that judgment is in the nature of a consent judgment entered before
any testimony has been taken.

As the bill calls upon the court to consider the effect of entry of the
decree upon iu(li\'i(leils alleging specific injury from the violation

set. forth in the complaint, it is conceivable that a court might feel
compelled to deny entry of the judgment on the grounds that, so long
as no prima facie use can be made of the judgment, the public interest
requirements of the bill have not been met. In short, a court could
require the Department to go to a full trial simply to satisfy the

claims of private parties who would naturally wish to avoid the ex-
pense of trying their own antitrust cases.

This concern has substantial basis in past experience. From time
to time private parties have opposed the entry of consent decrees for
the reason that, if the Department does not go to a final litigated
judgment, the prima facie use of the judgment by private parties in
treble damage actions is lost.

We have in the past and will in the future continue to oppose such
attempts by private parties to force us to continue litigation so that
their case can be made out. If the relief we obtain by consent decree is
adequate, further litigation by the Government would tie up our
resources—very limited resources—which might otherwise be em-
ployed to prosecute further violations of the antitrust laws.

The bill would also permit the court to explore the alternatives to
their proposed judgment actually considered by the Department and
the anticipated effects of such alternatives. The first step would
presumably be to identify the alternative remedies. These in turn
would be evaluated. This exploration could take two forms, both of
which we believe would be highly undesirable. First, a court might
require the Government to disclose all suggestions which were made
by members of the Antitrust Division for relief during the conrse
of settlement negotiations. These negotiations usually involve a num-
ber of Antitrust Division personnel, including myself, the staff and
the Assistant Attorney General. All possibilities for settlement are
explored in internal staff discussions before we take a position with
the defendant.
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These discussions are, as they should be, very broad ranging and
involve assessments of the strengths and weaknesses of our case, the
relief which we must have as a very minimum, as well as the relief
which we think the defendant will agree to.

I object to the disclosure of these staff discussions and recommenda-
tions. I believe it would have a chilling effect on the free exchange of
ideas among my staff and the Assistant Attorney General. Without
that exchange, our bargaining position with the defendants in con-
sent decree negotiations would be immeasurably weakened.

A second reaction by a district court operating under this bill would
be to explore—in some kind of economic atmosphere—various possible
alternatives to antitrust relief, using Justice Department experts, the
experts of other executive branch agencies, experts brought in by the
parties, or experts brought in by the court.

This exploration could be most expensive, time consuming and in
the end might bear little relevance to the matter under consideration—
resembling a group of highly trained scholars reading their disserta-
tion papers in an almost empty auditorium. The disclosure of the
thought processes of the division could force the Government to spell
out the strengths and weaknesses of its antitrust programs.

It could give the defendant and defendant’s counsel an overwhelm-
ing advantage in mapping out a case against the Government. I do
not believe that result would be in the public interest.

Turning to section 3 of the bill, which provides for an increase in
the maximum fines, we have in the past asked Congress to increase
fines under the Sherman Act and we continue to support. such an
increase. The primary end of the eriminal sanctions of the Sherman
Act s to preserve free enterprise by deterring illegal activities and
practices preventing effective competition. This end can be met only
if the sanctions of the Sherman Aect provide a meaningful deterrent.
By current economie standards, the comparatively moderate range of
fines available under the Sherman Act is not an effective deterrent to
criminal conduct. The maximum fines have not been inereased since
1955, Since the assets and profits of corporations have increased dra-
matically, making in some cases the imposition of the present maxi-
mum fine only a mild tax on profits available through prolonged vio-
lation of the law. To maintain the intended deterrent effect of the
maximum fine established in the 1955 amendment to the Sherman
Act, an increase is badly needed.

The fourth section of the bill would amend the Expediting Act in
a manner that would not provide for the power of certification anti-
trust cases by the Attorney General from the district court di-
rectly to the Supreme Court when in the Attorney General’s opinion,
the case is of general public importance, This was a provision we pro-
posed in a bill in 1969, which was passed by the House, but which
died in conference. A conference was never held at the close of the
session in 1970,

We think the public interest demands that the Nation’s chief law
enforcement officer have the authority to bring before the Supreme
Court antitrust questions which may have a direct and substantial
impact on the economy, and on consumers in general. While we recog-
nize that in most instances private defendants and public plaintiffs
should be placed on an equal footing before the courts, we believe that




the need for an early resolution of issues affecting the public interest
in competition in the Nation’s economy in this case overrides these
considerations. This certification power, of course, is simply procedural
in nature.

No party would be treated in a preferential manner on the merits.
The courts will, I am sure, continue to resolve the substantive issues
in an evenhanded manner. We believe the public interest lies in the
early resolution of antitrust cases of national import, upon certifica-
tion by the Attorney General. We therefore oppose the amendments
striking the Attorney General’s certification power and urge this com-
mittee to consider favorably that portion of S. 782 as originally
drafted. I have today expressed some reservations of the Depart-
ment concerning the enactment of the legislation as presently drafted.
We would suggest, however, that if H.R. 9203 is reported by this com-
mittee containing certain amendments—amendments which have been
made in the Senate bill that passed the Senate unanimously—the De-
partment would have no objection to the enactment of this legislation.

First, the Senate Antitrust Subcommittee included certain amend-
ments which were most helpful in clarifying the purpose and scope
of the bill. We note that H.R. 9203 as introduced has incorporated
these amendments, which were approved by the Senate Judiciary
Committee.

Second, amendments were made to S. 782 on the Senate floor. These
are crucial to the withdrawal of our opposition of this legislation. I
would like briefly to discuss those amendments.

In the event this committee does not incorporate the certification
power of the Attorney General, I would like to suggest one technical
amendment to HL.R. 9203. The bill now provides that either party must
make application to the distriet court for certification to the Supreme
Court. within 5 days of the filing of a notice of appeal, and that the
order of certification must be entered within 15 days. We would pro-
pose a technical amendment which would extend the period of filing
an application before the district court for a certification of the case
directly to the Supreme Court from 5 days to 15 days and for the
entry of an order of certification from 15 to 30 days. In cases where
the United States has been sucecessful in the district court and the
defendant files a notice of appeal, normal processing of a copy of such
a notice through the mails to the Department of Justice and to the
responsible officials in the Department may simply require more than
b days. Accordingly, this amendment is proposed so that the period for
applying to the distriet court for an order of certification is not
allowed to run inadvertently.

We would propose to strike in FL.R. 9203, at lines 13 and 14 of page
3. the language in subsection 2(b)6, which reads, “the anticipated ef-
foets on competition of such alternatives.” If adopted, the bill would
retain a requirement that the public impact statement disclose a de-
scription and evaluation of the alternatives which were actually con-
sidered by the Antitrust Division in formulating a proposed consent
judgment. The language proposed to be stricken would require the
staff of the Antitrust Division to speculate publicly as to the effects
upon competition which would be generated by the varions alternatives
to the proposed consent judgment. These anticipated effects quite
clearly ean be speculated upon by the district court considering a pro-
posed consent judgment or by other interested parties. There is no
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reason to require the stafl' of the Antitrust Division at the peril of
later embarrassment to make a public prediction as to the competitive
effects of various alternatives which it has considered. Tt is sufficient
if the various alternatives are disclosed to the court and to the publie.
Then, in an atmosphere infused with comments from the publie, from
consumers, from suppliers and from competitors, the court can make
an informed judgment as to whether the proposed consent decree is in
the public interest.

We would also propose an amendment which would strike in line
14 of page 6 in subsection 2(g) the langnage “except counsel of
record,” and add a proviso at the end of that sentence to the effect
that contacts by or in the presence of counsel of record exclusively
with employces of the Department of Justice need not be listed in
the deseription of written and oral communications by or on behalf
of a defendant with officers or employees of the Government. The
present section, as drafted. it seems to me. is deficient in two respects,
First, it permits counsel of record to contact any officer or official of
government. however illegitimate or Jacking his intervest in a partieu-
Iar case pending before the Department of Justice. and second. T think
it would tend to have a chilling effect on totally legitimate contacts
with the staff of the Antitrust Division.

The amendment which T propose corrects both of these deficiencies.
It requires the reporting by or on behalf of the defendants of all con-
tacts with Government officials other than those in the Department of
Justice. Seeond, it does not disconrage what are perfectly lTegitimate
contacts in the presence of counsel of record by responsible officials of
antitrust defendants. Both of these suggested improvements in the
bill will haye a salutary effeet, We have no objection to the report of
an antitrust defendant’s lobbying activities struetured along these
lines.

Last, we would propose an amendment to TL.R. 9203 at section 2(e)2.
lines 3 to b. striking the comma after the word complaint, and strik-
ing “ineluding consideration of the public benefit to be deri ved from
a determination of the issues at trial.”

The Senate Committee on the Judiciary in reporting S. 782 de-
clared that section 2(e) was not intended to force the Government
to go to trinl for the benefit of potential private plaintiffs. We wonld
hope that this committee would agree that this is not the purpose of
(Government prosecution under the antitrnst laws. However. inelusion
of the language contained in HL.R. 9203 is in our view an invitation
tn the eourt to require the Government to go to court for some un-
stated reason, even thongh the relief secured by the Government in
the proposed consent decree is fully adequate to protect the public
interest in competition.

Mr. Chairman, that coneludes my remarks, and T would be happy
to answer any auestions which yvou or the other members of the sub-
committee mav have.

Chairman Roorxo. Thank vou very much, Mr. Wilson.

Mr. Wilson. first of all, T don’t know whether T heard vou correctly.
but T believe that while your prepared statement talks about “strong”
reservations concerning I1.R. 9203, in vour statement now T think I
heard you say “some” reservations.

Mr. Wirson. Mr. Chairman. if the bill were amended slone the
lines which T suggested, we would have no objections to its enact-
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ment. We do have some strong reservations about some of the pro-
visions. )

Chairman Ropixo. I thought you said streng reservations.

Mr. Wirsox. And we would like to see those provisions out of there.

Chairman Ropino. I just wondered whether or not there has been
attention to just soften the blows, so to speak.

Mr, Winsox. I don't think so, Mr. Chairman. :

Chairman Rovixo. Mr. Wilson, on page 6 you make much of inter-
vention in an antitrust ease or cases, and it scems to me that you seem
to think that is almost a creation of new rights, and as result of the
opportunity being provided to individuals after having available docu-
ments, that this might open up a new avenue of intervention. Frankly,
while I recognize that you may have some apprehensions there, I do not
see how you can consistently support the Senate bill, which you say you
do, because the same public impact statements and comments are pro-
vided for in both bills.

Mr, Wirsox, On the question of intervention, Mr. Chairman, I would
hope that the legislative history of the bill would indicate there is no
intention in this bill to broaden the avenues of intervention. Now,
having said that, let me make it clear that we will welcome the
views of private parties and other interested persons, to come into the
Department or to the court to participate in hearings on consent
decrees as amici curiae. The problem of intervention is that it gives
the private party the right to continue the proceedings, to take appeals
in the cases where the Government believes and the conrt has sub-
sequently determined that a settlement is in the public interest. We
do not think any broadening of the right of intervention would be a
wise idea.

Chairman Ropixo. Mr. Wilson, you continue to use the word inter-
vention. Is there any intervention used here in the bill? Is there any
place at all in either bill, the right of intervention?

Mr. Wirsox. Noy Mr. Chairman. We're simply concerned that the
bill could be construed to broaden the right of intervention. My recol-
lection of the Senate report is that it specifically provides it is not
intended to broaden the existing right of intervention. The language
which was used and about which we are concerned is that at the
bottom of page 5. where it indicates that the court may authorize full
participation in proceedings before the court, by interested persons or
agencies, and it refers to appearances as amici curiae. We're concerned
that that langnage might be construed to broaden the existing right
of intervention as it has been spelled out by the courts under the Fed-
eral rules of civil procedure.

Chairman Ropixo. On page 7. you cite the Buckeye case, and you
quote it there as saying, “United States which must alone speak for
the public interest.” Wasn't that a private case in which the United
States was not a party, and further, this is a probably more interesting
question that I would like to put to you, are you mmplying that the
Congress has not the power or the right to address itself to public
interest in antitrust cases?

Mr. Wirson. Certainly I am not implying that the Congress has no
right or interest in antitrust cases. The statement is that, at some
point or other, Mr. Chairman. it seems to me that some official of the
UUnited States must be charged with enforcing the antitrust laws and
that is presently the Attorney General of the United States. That
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certainly does not mean that, in speaking for the United States. the
Attorney General should not exercise an informed judgment, informed
as to all of the comments of all interested parties, as to whether
or not the court action he is proposing to take in a particular antitrust
suit is indeed in the public interest. What T am saying ultimately is
that some official, now the Attorney General, must have the authority
to speak for the United States in antitrust matters.

Chairman Ropixo. Well, we certainly do not deny that, and T do not
think we even suggest that. T think the result is that it is always basie
where there is a need to reform a certain proceeding, then T think the
right of the Congress to speak out legislatively and to assert itself in
the publie interest ought not to be questioned.

Mr. Wmson. Congressman, Mr., Chairman, T am not questioning
the right, obviously, of the Congress to enact this bill. What I am
speaking of in that quote on page 7 is that the United States must
:lllnnt' speak for the public interest with respect to a particular antitrust
ase. The ultimate decision must reside with some responsible official.
Now, the procedures under which he exercises that responsibility are
obviously a proper concern of the Congress of the United States.

Chairman Robixo. Thank you.

On page 26 of your statement, you mention that there is no reason,
however, to require the staff of the Antitrust Division of the Justice
Department at the peril of later embarrassment to make a publie pre-
diction as to the competitive effects of various alternatives which it has
considered. T am just curious to inquire as to what you are suggesting
or what your meaning is as to the peril of later embarrassment. What
could possibly embarrass the Justice Department if it were acting in
the public interest, and were you suggesting that there were certain
alternatives and made certain predictions?

Mr. Witsox. In making any publie prediction, any public official is
taking a certain amount of risk that his prediction will be correct. Tt
seems to us that if we go to the point of telling the court and telling
the public what alternatives we have actually considered with respect
to a proposed judgment, then the court, other interested parties, and
the public generally can make that kind of prediction just as well as
we can. To ask that we lay it on the line as to what we think is going
to happen in the future, and it turns out what we think is going to
happen doesn’t happen with respect to a broad range of alternatives, it
seems to us to require us unnecessarily to speculate in that manner.

Chairman Robixo. Well, T certainly appreciate it while you say it.
However, since the action that you take is because yon were attempting
that in the public interest, I do not know why this ought to be of
such a concern in the ultimate. when you achieve a satisfactory resolu-
tion of the problem.

Mr. Wirson. We hope in each case we achieve satisfactory resolu-
tions of the problem. But this is an unnecessary risk.

Chairman Ropi~no. Unnecessary risk that anyone takes that is going
to make a decision in values that are important as these matters are,
and if yon are making certain public predictions to achieve a publie
result. isn’t that contemplated in the strategy you use—when vou con-
sider these matters?

Mr. Wrison. Tt seems to us. Mr. Chairman. if we go so far as to
disclose what we have actually considered as alternatives to a pro-
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posal, that we should not be required to speculate publicly, to predict,
or make predictions as to what would happen under each of these
alternatives. 1t seems that public economists and other interested
parties can do that just as well as we can.

Chairman Ropixo. That is true. I do not want to prolong this, but
has the Justice Department ever felt that something stopped when it
makes certain predictions of statements—in its business review letters,
they make predictions there. Have you ever considered that that might
be embarrassing and therefore make no such predictions because it
might not turn out?

Mr. Wirsox. Mr. Chairman, in antitrust enforcement generally we
are required to make a certain economic prediction. Anytime you are
required to do that, as we are under the Clayton Act, yon get into
questions that we may be wrong. But it just does not seem to us to be
necessary under this legislation, and to achieve the purposes of this
legislation to require us to make predictions which otherwise we would
not have to make,

Chairman Rovixo. Mr. Hutchinson.

Mr. Hureninson. Thank you.

Mr. Wilson, I understand that you support the Senate-passed bill,
is that right ?

Mr. Wirson. We would have no objection to the enactment of the
Senate-passed bill. I think that is the statement of our official position.

Mr. Hurcninson. You don't oppose it, then ?

Mr. Wirsox. That is right.

Mr. Hurcninson. And the list of amendments which you set forth
on page 24 of your statement, these amendments are intended to be
amendments to the House bill ?

Mr. Wirsoxn, That is correct, Congressman.

The House bill, as T understand it, is identical to the bill as reported
out of the Senate Judiciary Committee. What we wounld recommend
is that the House concur in the six amendments which were made
on the Senate floor to the bill, I think it’s actually seven. One is a
very technical amendment. If the House would adopt the bill without
the certification power in the expediting act—at page 9, under sub-
section b—the seventh is a technical amendment. If you will look at
b, and then under subsection 1, there used to be a subsection 2 and 3
there which contained the Attorney General’s certification power,
and a power on the part of the district judge sua sponte to certify a
case to the Supreme Court. The Attorney General’s certification was
No. (2), the district court’s sua sponte power was No. (3), and those
two subsections were stricken in the Judiciary Committee. As
vou can see, that left the one, and the section ought to run on without
numbered subsections if the House adopts it in this form.

Mr. HuroniNsoN. Are you suggesting, then, even in the Senate-
passed bill that the House should reinsert at least the certification
of authority of the Attorney General?

Mr. Wirson. That would be our very great preference.

Mr. Hurcninson. And not the sua sponte power ?

Mr. Wisonx. No, we would have no objection to the court’s sua
sponte power.

Mr. Hurcrmxsox. You are willing to go that far?

Mr. Wirsox. Yes, sir.
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Chairman Ropixo. Would the gentleman yield ?

Mr. Horcninson. Yes,

Chairman Ropivo. Do you think that is a vital and necessary amend-
ment for reinstating of it, Mr, Wilson ?

Mr. Wirson. Mr. Chairman, the third section of this bill, section 4,
deals with the expediting act revisions and has a considerable history.
It was worked out originally between the American Bar Association
and the Antitrust Section with the concurrence, I believe, of at least
some Justices of the Supreme Court and the Judicial Conference,
with the concurrence of the Antitrust Division and with the concur-
rence of the Solicitor General. The certification power was considered
important enough by the former chairman of this committee, as T
understand it, that that is what the conference in 1970 got hung up on.
I consider it, and T think I believe at least the former Solicitor of the
United States, General Griswold, considered it to be a very impor-
tant provision. When we do a case which involves a question of gen-
eral public importance in the administration of justice under the anti-
trust laws, that is when we have to get that case to the Supreme
Court and get a definitive answer as to the principles of law.

On the other hand, a great number of antitrust cases are really
not important enough, and we feel sort of guilty about bothering the
Supreme Court with cases which are in the lower class of importance.
We would to take them to the court of appeals.

I can think of one which we presently have appealed now. which
involves questions of relief in our case against Topeo Associates, The
case has been to the Supreme Court ance and there is no reason why
a question of this sort should go to the Supreme Court again.

So we do believe that the certification power is an important provi-
sion and it should be reinserted.

The other part of this particular section of the bill which we con-
sider to be extremely important is that which gives us the right to
appeal to the court of appeals from the grant or denial of a prelimi-
nary injunction by the district judge. This is especially important in
merger cases today. In a typical merger case where we go to the district
court for a preliminary injunction. the defendant gnite frequently
comes in and says, “Judge, if you grant this injunction, our share-
holders will lose nmpteen million dolars.” This is a tremendous bur-
den put on a single judge where there is no appeal from it if he grants
the injunction. We consider this and the other both vory important
parts of this bill.

(*hairman Roprxo. Thank you very much.

Mr. Hutchinson,

Mr. Horeminson. Pursuing this partienlar aspect of the bill for a
moment. do T understand correctlv that if most appeals in antitrust
matters went to the eirenit court of appeals rather than directly to the
Supreme Court that the Denartment wonld be able to take interlocn-
tory matters wn to get decisions on interloentory matters through the
cirenit conrt of anneals which it cannot now do?

Mr. Wirson. That is correct, Congressman. Presently we have no
avenue of appeal in the event that the district court denies onr request
for a preliminary injunction. This would not make all interloentory
orders appealable under the provisions of section 1292 of title 98,
It would make possible only appeals from the grant or denial of a
preliminary injunetion,
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On page 8, lines 21 through 24 provide that any appeal from any
interlocutory order entered in any such action shall be taken to the
court of appeals pursuant to section 1292(a) (1), and section 2107 of
title 28 of the United States Code, but not otherwise.

That excludes from the interlocutory appeal provision section 1292
(b), which is a provision whereby a district judge can certify that the
question is of general importance in the resolution of that particular
case, That is not included in this provision. A right of appeal is pro-
vided only from the grant or denials of injunctions.

Mr. Hurcuinson. Thank you.

Now, I would like to begin with the Senate bill as it is the bill you
said yon wouldn’t have any objection to. First I want to ask you about
the provision in this bill that requires publication.

In the Federal Register matters are really of a judicial nature, Can
you point out any other place in the law where the Federal Register
1s resorted to for matters in the court.?

Mr. Wirson. Well, a consent deeree is obviously an action which
requires the participation of both the executive and the judicial
branches of the Government. At the time that we lodge our proposed
consent judgment with a court, other than the ministerial act of filing
the judgment by the clerk, there really has been no judicial action at
that time.

So, up to that point, it is really action on the part of the executive
department. It is my understanding that the lands and natural re-
sources division of the Department has adopted a procedure largely
modeled after our present consent decree procedures, but there is also
included a printing of the proposed consent judgment in pollution
cases in the Federal Register, I don’t see there is any confusion on
that. I understand they have adopted that procedure, Congressman.

Mr. Hurcminson. So if there is a matter which has to be finally
resolved within the judicial branch, still the vehicle of publie notice
available to the executive branches are being used. I cannot very easily
describe my apprehension about it. It is just another one of the prob-
lems of the separation of powers between the branches of govern-
ment. T just wonder how the courts will look on the idea of having
matters before them published in the Federal Register.

Mr. Wirson. Well, the intent, Congressman, is to get notice of the
proposed judgment out to interested parties. We think the notice, even
under our existing procedures, gets out to those parties that might be
interested in any proposed consent judgment. Our press releases are
always picked up by the antitrust trade press—the Antitrust and
Trade Regulation Reporter and the CCH Reporter cover them rather
fully.

On oceasion, courts have required us to publish notice of proposed
jndement in newspapers of general circulation in the arvea involved.
The whole purpose of this is to get the word out that the United States
is proposing to enter into a consent judgment in this partienlar case.

Mr. Hurcainson. If no one is disturbed by the fact that you are
using a document which is intended to give notice of administrative
actions to notice of actions within court cases, I suppose it is not cru-
cial. But I feel that the point should be raised.

The next point I wish to consider is the requirement for publication of
a public impact statement. You indicated in your remarks this would be
a broader description than you presently make. How much greater an
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administrative burden is it going to cast upon you? Is it going to
require a lot more time, a lot more money and so on ?

Mr. Wison. I think it is going to require some more time and 1
would hope that the Congress would give us some more money in this
respect. I do not think it is going to be an intolerable burden by any
stretch of the imagination. Especially in our larger cases where you
have questions of general public importance, we attempt to make our
press releases quite full, quite detailed and on occasion they run as
many as 6, 7, and 8 pages in describing the allegations of the com-
plaint, the settlement, and how the proposed consent deeree remedies
the competitive evils which we attacked in the original complaint.

I think it is going to require some more cffort on our part but it is
not an intolerable burden.

Mr. Hurciinson, Is this public impact statement itself going to be
subject to judicial serutiny ? Will someone be able to question the ade-
quacy of the impact statement and possibly delay your operations?

Mr. Wirson. I suppose that is a possibility. Tt certainly has happened
in the environmental impact statements which are filed under NEPA.
I imagine the precedents which have been developed there would be
applicable to this kind of public statement. T would hope we would
be able to make our public impact statement as full and complete as
possible as required by the proposed legislation

Mr. Hurcnrnson. But is it going to invite law suits or going to
prevent them ?

Mr. Wisox. Well, T suppose, Congressman. that whenever you
Impose a requirement on an executive agency, you open up the possi-
bility that there will be litigation as to whether that agency has com-

plied with that requirement.

Mr. Hurciinson. And there are groups in this country who have
their eap set on that very problem.

Mr. Wirson. Congressman, T do not think there are too many gronps
going around looking for litigation, solely for the purpose of litigation.

Mr. Hurenminson. Well, we are talking abont the consent decrees
in antitrust eases and so is it not possible that there are some groups
or organizations in the country who will challenge every one of these
public impact statements in order to delay the decrees?

Mr. Wirson. I do not think so. Congressman,

In the past where we have had comments from the public under onur
present consent. decree procedures, these are or have been honest dif-
ferences with respect to a consent decree. T have not seen people
coming in and filing with us for the purpose of delay, no, sir.

Mr. Hurcninson. Now, that raises the next question in my mind:
this question of standine. The proposed statute provides for a period
of 60 days in which anybody can come in and file any kind of a letter
or comment or observation about the proposed consent decree and
then it goes on to say that the conrt may take these matters into con-
sideration. Tt does not say that the court shall, but T suppose it’s ex-
pected that the court would take them into consideration.

Does not that mean that people who are not parties are having some
input into a judicial proceeding ? The problem is have we forgotten all
about standing?

Mr. Wirson. Congressman, under our present procedure anybody
can come in and file comments with the court. The courts have been
quite liberal in granting people that right.
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Mr., Hurcninsox. But we have not put it into a statute hereto-
fore, have we?

Mr. Witso~N. No; but I think that the provisions that allow for
public participation are salutary ones. This 1s in accord with our pres-
ent procedure and antitust cases—by their very nature—affect com-
petition, affect the public in general, and under those circumstances,
I think that it is a very healthy procedure for the court and Depart-
ment of Justice to be apprised of the comments that the public makes,
apprised of comments others make who will be affected by the pro-
visions of the consent decree, such as the defendant, customers of the
defendant, and competitors of the defendant.

I think it is important that we have those comments and that knowl-
edge before we finally enter a proposed consent decree.

Mr. Hurcninson. I suppose that the only theory upon which you
permit people to have an ultimate standing in the lawsuit is to have
some input into the record. I suppose the theory upon which you can
justify 1t is that the lawsuit, although technically commenced, hasn’t
really proceeded. All this is preliminary to a lawsuit. Is that right!

Your present procedure, I recognize but it is hard for me to under-
stand how it is at all judieial.

Anyone may write a letter and the judge, by this legislation, is not
mandated now, but is strongly urged to take these matters into con-
sideration.

Mr. Wirson. If a particular interested party came up with a com-
ment, in the form of a letter or brief, which really raised a serious
question as to whether or not we ought to proceed with entry of a pro-
posed judgment, I certainly think we and the court ought to know
about that.

It is not a question, Congressman, of these people coming in
here as parties. This is the point T was trying to make, when we were
discussing the possible broadening of the intervention aspects of this
bill, we do not believe that these people in general have standing to
intervene as parties. But what we are trying to get here is a full range
of information on the potential effects of the proposed decree. I do not
think that is all inconsistent with normal judicial processes.

Mr. Hurcmrnson. I don’t know, I had always supposed the judge
was to make the decision upon the record before him. The record be-
fore him heretofore is not included. There is just a lot of correspond-
ence which was received from people who were volunteers in the
situation.

Mr. Winsox. Well, this does not seem to us to be an unusual situa-
tion. Quite frequently, the record before a judge, at the time he is
considering entry of the proposed consent decree, does include a num-
ber of communications from interested parties.

M. Hurcrixson. Outside the case?

Mr. Wirgox. Outside the case. It is a situation we live with every
day.

M. Hurcrinsox. How long has this been going on #

Mr. Wirsox. I suppose, Congressman, since the 30-day comment
procedure was adopted under Attorney General Kennedy in 1961.

Mr. Hurcainsox. I see.

Now, the next question I have of you regards a provision in this bill.
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The judge apparently has to make a determination as to what is “in
the public interest.” Now, under the present procedures does the judge
determine what is “in the public interest™?

Mr. Wirson. Under the present procedures, Congressman, the judge
will not infrequently conduct a hearing, hearing arguments as to
whether terms of a proposed consent decree are indeed in the pub-
lic interest.

I can think of one example, one suit against the automobile manu-
facturers which alleged that they conspired to delay the introduction
of antipollution devices.

Judge Curtis out in Los Angeles had a full hearing, heard argument
from persons appearing as amici curiae and from the Department as to
why particular provisions of that consent decree were in the public
interest.

I think that is a good example. That is a case where, after we lodged
the decree with the judge, some interested parties came in with com-
ments to the effect that the patent provisions of that proposed decree
were not strong enough to protect the public interest. We modified
those provisions. In other words, we told the defendants that unless
you agree to this modification in this particular judgment, we are
going to withdraw our consent.

They agreed to the modification and then went before the court
and had a rather full argument why this particular decree now is in
the public interest. So, yes, they do make that determination.

Chairman Robixo. Would the gentleman yield ?

Mr. Hurcninson. Yes, sir.

Chairman Ropvino. Just to get it clear in my mind, Mr. Wilson, the
judges cannot order the Justice Department to enter into a consent
decree against the Justice Department’s people, can they?

Mr. Wirson. No, Mr. Chairman.

Mr. Hurcrinson. And they would not be in that position under this
bill ?

Mr. Wirson. I do not believe they would, Congressman, They would
be in a position under this bill to say, “Justice Department, what you
have done is not in the public interest and T am not going to enter into
this consent decree.” But they have that power today.

Mr. Hurcminson. T asked Senator Tunney the meaning of the
phrase at the bottom of page 4: “The Court shall determine that entry
of that judgment is in the public interest as defined by law.” What
does that mean to you, sir? It's hard for me to find any definition of
“in the public interest” in the law.

Mr. Witson. That phrase to me, Congressman, means that—just
give me a minute to find it here, T am working out of the bill as printed
in the Congressional Record.

Mr. Hurciixson. Subsection E of section 2 of the Senate bill.

Mr. Wison. Yes, I have it. Now, to me that phrase, Congressman,
means that whether the proposed consent decree adequately remedies
the competitive ills which we perceived at the time we filed the com-
plaint; in other words, does the proposed consent decree carry out the
purposes of the public interest as defined in the antitrust laws?

Mr. Hurcninson. I agree that the public interest requires the carry-
ing out the competitive enterprise system. But could the legislation
state this more clearly? You do not suppose that a judgment that
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comes forward with a decree would completely define what those words
imneant.

Mr. Wirsow, I think it would be better drafting, Congressman, if
you struck the word “law” and put in there as defined “by the antitrust
laws of the United States.” I think that is fairly clear as it is.

Mr. Hurcaixsox. Well, the chairman informs me that other mem-
bers of the subcommittee have appeared, and my time is up, and I yield
the floor, Mr. Chairman.

Chairman Ropixo. Mr. Mezvinsky.

Mr. Mezvinsky- Thank you, Mr. Chairman.

I initially just want to make a comment, Mr. Wilson. I would hope
that maybe you could pass this on, this is not just only to }'nursvlf_
but others in the Department that I gather that the statement was
given to the committee last night about 7 :30 p.m., and it would be help-
ful to members of the committee if we could have the statement to look
at, at least somewhat prior to a few hours before the hearing. I don’t
know what the delay was on your part, you have had some problems
within the Department I know, but it would be helpful if we could
have it at least the day before.

Mr. Wirson. Yes, sir. T would apologize for that, Congressman, but,
in our own defense, I think I should point out that the Assistant At-
torney (eneral is attending an industrial development conference in
Tokyo, my director of operations is conducting his semiannual visit
to the west coast field offices, my director of policy planning was mak-
ing a speech in Seattle, and one of my special assistants has been
tied up almost totally on a patent reform bill. In addition to this ap-
pearance today, in approximately 22 minutes—if I read your clock
correctly, 32 minutes—I am due over in the Senate to testify before
Senator Tunney’s committee, and we just got stretched a little bit thin.

Mr. Mezvinsky. I would hope maybe if notice is given to you in
ample time, you would try to get the statement to us so that we are
in a better position to evaluate it prior to the hearing.

Now, I have a few questions that T would like to ask you. The $500,-
000 penalty is too low; wouldn’t the Justice Department be in favor of
increasing the penalty ?

Mr. Wirson. I think that we would have to get a little experience
with the £500,000. Clearly. the $50,000 isn’t enough, T have heard
opinions from others that we ought to go to a percentage of the profit
fine, such as exists under the EEC: T would point out that there is a
certain difference between the antitrust laws of the United States and
those of some Furopean countries, which do contain a percentage of
the profit margin.

The Europeans do not have provisions for treble damages, so that
the sole deterrent in Europe is the percentage of profit fine, and ob-
viously it can be very substantial.

We do have the additional deterrent of the treble damage action.
I think we would have to have a little more experience and a lot more
consideration given to the interrelationship of a percentage of profit
marein and whether or not we would continune to have treble damages.

I personally happen to be in favor of compensating those who have
been injured by a particular antitrust violation rather than having
the compensation solely going to the Treasury of the Government.
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Mr. Mezvinsky. OK. Now, it is my understanding with the amend-
ment that interagency documents fall under the exception of the Free-
dom of Information Act. What would be the attitude of the Depart-
ment concerning a provision that would exempt these documents from
the exceptions of the Freedom of Information Act? In other words,
make them available to the public.

Mr. Wirson. You are talking here, Congressman, solely abont inter-
agency documents rather than the interagency materials?

Mr. Mezvinsky. Yes, between agencies.

Mr. Wirson. For example, a document that would come to us from
say, the Department of Commerce. I think there are other provisions
of this bill which are going to require adequate disclosure of com-
munications from other agencies to the Department. In other words,
if the bill is amended so that it reads, as the Senate bill does, that the
defendant has to file a record of all contacts with any representative
of the Government, other than those contacts by or in the presence of
counsel of record with representatives of the Department, you are
going to pick up that kind of thing. The Court is going to have the
opportunity to ask questions about a particular meeting of a particu-
lar defendant, as with a representative of the Department of Com-
merce, and what did the Department. of Commerce do as a result of
that? So I think you are going to adequately pick up and get out into
the public view contacts of that type.

Mr. MezviNsky. So that basically, you won’t have any objection to
having that exemption taken out if that is the case and there shouldn’t
be any case to withhold the interagency documents from public view,
would there?

Mr. Wirsox. I think that once you have identified the contact. Con-
gressman, that is sufficient. I think there may be a perfectly legitimate
interest on the part of some of the other agencies in the resolution of
a particular case brought by the Department. T think they ought to

have the opportunity to tell us about it, without their views having
necessarily to go in the public record. As long as the initiation of the
interest, is disclosed, I would oppose requiring that kind of memo-
randum to be placed on the public record.

Myr. Mezvinsky. Now, the last point T want to make, Mr. Wilson.
concerning certainly this bill and the effect of it. is your feeling as to
the need to beef up the Antitrust Division of the Justice Department.
That is so you can adequately handle consent. decrees, let alone the
major issues of antitrust. Would you care to comment about—the Sen-
ator mentioned the request of $3 million and the Senate provided $1
million. Do you feel there is a real need within the Antitrust Division
to beef it up as far as staff, so you can more adequately attempt to deal
with the enforcement of the antitrust laws?

Mr. Wirsox. Congressman, T have said around this country that if
we are really serious about having competition as the regulator of our
economy, if we are really serious about not going for more manmade
governmental regulations, if we are really serious about antitrust, the
budget should be substantially increased, yes, sir.

Mr, Mezvinsky. Thank you, Mr. Chairman. I have no further
questions.

Chairman Roptxo. Thank you. Mr. Dennis?

Mr. Dexwis. Mr. Wilson, I take it in glancing at your statement, and
correct me if I am wrong, the Department is in favor of this legislation




if the amendments which you discuss in this statement are adopted, is
that a correct view ?

Mr. WiLson. Congressman, I think our official position is that, if the
bill were amended to read as it passed the Senate, we would have no
objection to it. We would strongly prefer in section 4 of the bill to
have the Attorney General’s certification power—in other words, his
power to get a case directly from the district eourt to the Supreme
Court of the United States. That was stricken in the Judiciary Com-
mittee in the Senate and we would like very much to have that back yet.

Mr. Dexwsis. So if that certification power which was stricken in
the Senate were put back in and the other amendments which you dis-
cuss were likewise inserted, you would then have no objection to the
bill.

Mr. Wirsow. That is correct, Congressman.

Mr. Dexxis. I take it that unless those things are done, you do object
to the bill. Is that right?

Mr. Winson. Yes, sir.

Mr. Dexnis. And for reasons which you have more or less set forth
and stated in the heading?

Mr. Wirson. Yes, sir.

Mr. Dexnis. You have put it in somewhat of a negative manner, you
would have no objection to the bill if these amendments were made. Do
I gather from that that you are not particularly enthusiastic about it
even so, or is that an unfair inference ?

Mr. Wirson. I do not think that is a fair inference, Congressman.
The Congressman is aware that there are certain technical phrases
which are imposed by us by the Office of Management and Budget—
certain technical phrases such as this. We have no objection to the bill
atall.

Mr. Dex~is. Well, all right.

Regarding this section which requires publishing consent decrees
during the period for public responses, what exactly is the effect of the
public responses ?

Mr. Wiison. Under the legislation, Congressman, we would review
the responses as we do now under the present period, which is 30 days.
We will be required, under this legislation, to publish in the Federal
Register our response to the comments,

We do this—in court—by and large in the case of any great public
importance today. We make a response to the comments which we re-
ceive during the 30-day period, either in a memorandum or argument
before the Court at the time we move to have the decree finally entered.
So this is really not a tremendous added burden to the procedures
which we go through now.

Mr. Dexnis. Would these responses be among the things that the
Court is supposed to consider in determining whether the decree is in
the public interest, as defined by law or in the antitrust laws?

Mr. WiLson. I think that the Court would certainly consider both
the comments and our response to them in determining whether or not
the proposed consent decree carries out the purposes embodied in the
antitrust laws.

Mr. Dex~is. There is apparently nothing in the bill which requires
you to make any change because of these public responses. I presume
you are supposed to consider them. You can respond to them by saying
you are off base, if you want to, I suppose.
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Mr. Wison. That is right, Congressman. On occasion we have re-
sponded in that manner. On other occasions we have responded by in-
deed telling the defendant we are going to withdraw our consent unless
you agree to modifications which are suggested by those comments. So
it really depends upon the merits of the positions contained in the
comments,

Mr. Dex~is. All right, thank you.

I do not have anything else at the moment, Mr. Chairman,

Mr. Mezvinsky [presiding]. Mr. Futchinson.

Mr. Hurcminson. I have one further question, Mr. Wilson. Your
last colloquy with Mr. Dennis raised this question in my mind. At the
present time, when you receive these public reactions, you make your
responses to the Court. The Court’s function is to determine whether
the proposed decree is within the purpose of the antitrust laws,

Now, the bill says the court is supposed to determine whether it is
in the public interest and the bill also calls for a public impact state-
ment, 1f this bill were tidied up a bit, and we were to use some phrase-
ology about the purpose of the antitrust laws in lieu of the public
interest, and if we could devise some more descriptive or restrictive
terms in the public impact statement. would you think at least offhand,
I would think that would make an improvement in the bill. Do you
see what T am getting at ?

Mr. Wirsown. Yes, Congressman.

Mr. Hurcrinson. I am a little alarmed about this public impact
statement because I have seen what happens with regard to an en-
vironmental impact statement.

Mr. Wirson. I suppose, Congressman. if you change that to read,
“A statement of the impact of the proposed judgment on competi-
tion,” this is really what we are talking about. Those of us who are in
charge of the Antitrust Division. of course, would like to think that
what we are doing is in the public interest and 1 think that the amend-
ment that T sugoested earlier, that the public interest is defined in
terms of the antitrust laws or the public interest in carrying out the
purposes of the antitrust laws, or something like that. that we would
have no objection to it.

Mr. Hurcninson. Thank you.

Mr. Mezvinsky. The committee counsel. Mr. Falco, has a couple
of questions.

Mr. Farco. Mr. Wilson, in vour statement you express support of
the floor amendments to S. 789. These floor amendments presently in-
corporate the Freedom of Information Act into the Penalties and
Procedures Act in antitrust, don’t they?

Mr. Wiisox. Yes, sir.

Mr. Farco. What legal effect is there if exemptions to one act are
incorporated into another piece of legislation? For example, would
the policy of the incorporated act, be excluded when only its ex-
emptions are incorporated ?

Mr. Wirsox. I do not really think so. T think at the time that the
Congress passed the Freedom of Information Act. it made a legislative
judgment that there were certain classes of information which were
mn the executive branch, which were not going to be subject to dis-
closure. T think thev simply made this the proposed legislation con-
sistent with the intent of Congress when it passed the Freedom of In-
formation Act.




Mr. Farco. You do not think the district court would have a prob-
lem of reading the Freedom of Information Act and the proposed
act in pari materia so as to focus emphasis on the exceptions to that
policy and disclosure as it presently is contained in the Freedom of
Information Act?

Mr. Wisox. I do not think so. These are really both—the Freedom
of Information Act and this legislation—disclosure type legislation—
as Senator Tunney put it, ventilation. What we are doing is simply
pulling exceptions by reference of the Freedom of the Information
Act. You could for example, simply take thoseé exceptions which are
specified in the Senate bill and write them in the same langnage in this
bill. It wonldn’t make any difference as far as I can see.

Mr. Farco. Do you consider the Government when claiming a Free-
dom of Information Act exemption, has the burden of coming in and
proving that it falls within that exemption and this burden would re-
main the same under the Antitrust Procedures Act?

Mr. Wirsox. I think that is correct.

Mr. Favco. Directing your attention to the expediting act revisions
which you support, could you explain how Judicial and Departmental
resourees will be conserved if layers of appellate review are added to
the present process?

Won't you have simply a conservation of litigation sources but a
swelling of the appellate resource expenditures in the division?

Mr. Wison. You might have a moderate increase in the appellate
resonrces of the division to take care of the case we now lose in the dis-
triet conrt and simply conclude that they are not important enough
to bother the Supreme Court with.

If. in other words. we have an avenue available to the Court of
Appeals, we might appeal some cases which we do not, today, take to
the Supreme Court.

On the other hand, T think that there is probably going to be a con-
servation of litigation resources in another area. In the merger case
area. for example, where presently we cannot appeal from the grant or
denial of a preliminary injunction, we could, it would seem to me, quite
frequently, have a situation where you have your preliminary injunc-
tion hearing before the district judge. We would put in just about our
whole case. the defendant would put in about his whole case; and the
district judge decides one way or another. It would then go to the
Court of Appealsand whichever way it is disposed of there—you might
have a conelusion that once we have had that kind of a full hearing
on a preliminary injunction—the way the Court of Appeals will decide
dispositive. So you might have some conservation of litigation re-
sources there, some slight expansion of appellate resources in the other
area I mentioned.

Mr. Farco. How about the appeals in the cases that are actually
litigated, not just a review of interlocutory decrees, because right now
your right is to go to the Suprem.e Court !

Mr. Wirsox, That is correct. It seems to me that you are really not
going to have much impact in that kind of a case which has been fully
litigated and the fully litigated court decision is entered. This is
especially true if you get the certification power into the bill, whereby
the Attorney General is going to decide whether this is a case of
general public importance which should go to the Supreme Court
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now. In that case it would go to the Supreme Court. Tn a case whose
importance is somewhat less it would 2o to the Court of Appeals.

1If it goes to the Court of Appeals and we lose there and the Attorney
General or the Solicitor General, ha ving made the decision that it was
not important enough to go directly to the Supreme Court, there
would be some question as to whether we would take it further unless
we were to lose terribly badly in the Court of A ppeals.

Mr. Farco. The majority of your testimony is predicated on your
hope that we restore the Attorney General’s certification ?

Mr. Wisow. I think so, yes. Obviously, if we don’t have that certi-
fication power, there are cases of general public importance in which
we will then add a Jayer of review in the Courts of Appeal before we
get to the Supreme Court.

Mr. Farco. What has your research disclosed, as reasons that have
eroded the need for the U.S. Government’s right of appeal to the
Supreme Court and the replacing of this right with a placing of the
appeal within the discretionary jurisdiction of the Supreme Court
which includes, doesn’t it, the diseretion not to hear that case at all?

Mr. Wison. If T understand your question correctly, in other
words, why do we want to go to the Court of Appeals in some cases?
The answer is simply because there are some cases which just aren’t
important enough to take to the Supreme Court.

Mr. Farco. That is a qualitative judgment, isn’t it ?

Mr. Wirso~. Yes, I suppose it is.

On the other hand, it is a qualitative judgment concurred in by the
Supreme Court of the United States. The justices quite frequently
chastise us for troubling them with little cases. Quite frequently
they chastise us for not having the benefit of intermediate review by
the Court of Appeals when we get up there. This is a provision of
this bill which has been strongly supported by the Supreme Court
itself.

Mr. Farco. Doesn’t the congressional statutory scheme in present
law for antitrust enforcement contemplate full trials in Government
antitrust cases so that private parties can avoid the expense of trying
their own antitrust cases and obtain restitution for damages? Aren't
consent decrees in a nroviso to title 15, section 16a ?

Mr. Wirsox. No: T don’t think there is anything in the present legis-
lation which indicates that we ought to o trial at least solely to benefit
particular treble-damago plaintiffs. This is a consideration which we
take into account in deciding whether or not to enter into a consent
deeree or in eriminal cases whether or not to acquiesce in the entry by
the defendants of pleas of nolo contendere. If there are substantial
private plaintiffs, especially if they are public entities, this is a consid-
eration which we take into effect and where yvou have that situation you
will quite likely oppose the entry of such pleas,

I think that the congressional scheme is a bif different than that. The
Congress didn’t approve prima facie effect until after you had a full
trial.

Mr. Farco. As a matter of stat utory construction, if you were trying
to assess a congressional purpose presently enacted and vou looked at
title 15, section 16(a), the main sentenco is followed by a proviso: is it
your position that the subsection and the proviso do not have to be read
together to constitute a statutory scheme? Tsn’t the proviso generally
looked upon as an exception to the main rule? ;
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Mr. Wirsox. Well, if vou are going to state principles and make an
exeeption to it, I do not think that necessarily implies that the Congress
preferred one over the other.

It is simply a question of what the Congress intends. So if we have a
trial, the effect of the judgment is prima facie in the subsequent pro-
ceeding. Tf we don’t have a trial, if we have a consent decree, I don’t
seo anything that would cause a problem.

Mr. Farco. In all these regulatory cases, you say that the entire
statutory scheme must be looked at to get the meaning of what Con-
gress infended and that this is by reading all of the pieces together and
not the exempting provisions alone.

Mr. Wirsox. I would have to review the regulatory filings we have
had recently, but in the particular statute to which you refer—the
Clayton Act—I don’t see there is a congressional preference one way
or the other.

Chairman Roprxo. Did you have a question ?

Mr. Porx. I would like to direct your attention to the Expediting
Act as it appears in sections 4 and 5 of the Senate-passed bill in order
to ask the broad question of whether the changes of the Expediting
Act are substantially different from a complete repeal of the Ex-
pediting Act. Perhaps I should ask a more specific question first.

With regard to section 4 of the bill, it would amend title 15, section
98. How often does the Attorney General request that the trial of an
antitrust case be expedited under that section as to the trial of cases?

Mr. Wirson. In other words, your question is how often does the
Attorney General request the convening of a three-judge court under
the present Expediting Act?

Mr. Porx. Yes.

Mr, Wissoxn. Very infrequently, because the convening of a three-
judge court does not tend to expedite matters. As a matter of formal
procedure under that section of the Expediting Act, it is very in-
frequently.

On the other hand, with respect to antitrust cases in general, most
districts have a local rule providing for the appointment of a single
jndge in protracted cases. As a general practice, we try to get a single
judge appointed and that request is generally granted.

Mr. Porx. What would vou anticipate that the revision of the act
would do with regard to the trial of the cases? Would it be often em-
ployed, with the Attorney General filing a request for an expedited
trial?

Mr. Witson. Basically what we are doing is providing here in a
single piece of legislation, a type of procedural rule that most district
courts have. Now, with antitrust cases, the district court has a local rule
providing for the employment of a single judge. We are now saying
the Congress has provided for the appointment of a single judge to
hear a protracted antitrust case. That is basically what we are doing
here,

Mr. Porx. Well, if the section were repealed, wouldn’t we be in the
same situation?

Mr. Wirsox. Well, T am not sure; 93 or 94 judicial districts have
rules of that nature. Most of the districts in the major metropolitan
centers do, but basically we would be providing for a single uniform
rule for antitrust cases.
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Mr. Porx. With regard to the next section, that deals with the
appeal of the antitrust cases, how does the provision in the Senate bill
differ from the complete repeal of that provision in the present law ?

Mr. Wisox. Well, I suppose the answer to that is that the procedure,
as contained in the Senate bill, does not really differ from a complete
repeal of the present Expediting Act except in the provision dealing
with interlocutory appeals. If you were to repeal the Expediting Act
in toto, you would put antitrust cases under the provision of the Ju-
dieial Code, title 28, where you have the entire section 1292 applicable
to antitrust ecases.

Here we have made 1292(a) (1) applicable to antitrust cases: 1209
(b}, providing for interlocutory appeals is no applicable. T suppose
it looks this way presently because of the changes which have been
made in the consideration of this legislation because it has been wind-
ing its way through Congress for the last 4 vears.

I'f von pnt the certification power back in, you are not completely
repealing the Expediting Act.

Mr. Pork. So that at least one difference is that fewer cases can be
be subiect, to interlocutory appeal under the Senate language—

Mr. Wirson. That is correct.

Mr. Porx [continuing]. Than they would be under complete repeal.

Mr. Wison. Correet.

Mr. Porx. T would like to direct your attention to section 1254
of title 28. Let me read it to you

Cases in the Courts of Appeals may be reviewed by the Supreme Court hy the
following methods: (1) hy writ of certiorari granted on petition of any party
to any civil or eriminal case before or after rendition of judgment or decree,

I note that under the Senate language the judgments of the district
courts could not be appealed to the Supreme Court unless three thines
occurred : either of the parties requested expedition of the case; the
trial judge agreed with that: and the Supreme Court agreed to hear
the case. I take it that if the Senate provisions were not adopted at
all, there would be greater expedition of antitrust eases. for it would
be at the request of either party and without the concurrence of the
district judge.

Mr. Winson. As a practical matter, T don’t think that will make a
lot of difference, The cases are few and far between where the Supreme
Court has granted certiorari before a judgment has been rendered by
the court of appeals. The Court has made it quite clear that it relies
a large extent upon the intermediate appellate review which crystal-
lizes the issues involved in the case.

Mr, PoLk. But few cases are as important as leading antitrust cases.

Mr. Witson. We think cur cases are important, yes, sir, but T can
think of some other ones that are quite important also.

Mr. Pork. Thank you, Mr. Wilson.

Chairman Ropr~o, Mr. Wilson, T know you have got to go to another
meeting in another few minutes, but I want to call your attention to
your statement on page 3 which is the same as the statement made by
Mr. Kauper before the hearings on the Senate bill and the statement
is, and T suspect he was addressing himself to S. 782, before adoption
of the amendments, “We could expect a marked decrease in our ef-
ficiency and in our ability to initiate broadbase national antitrust
enforcement in the years fo come.” You are making the same state-
ment now at this hearing.
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Are you suggesting that if we were to adopt the amendments simi-
lar to those enacted in S. 782. as yon propose, vou wou'd then change
your statement and you would be able to address yourself to the broad-
based action in the antitrust enforcement?

Mr. Witsox. The bill in the Senate, at the time that statement was
originally made by Mr. Kauper read “shall” rather than “may,” and
it read “the court shall conduet a hearing and consider 1, 2, 3, 4, 5, and
6.” That has now been changed to *may.” To the extent that courts.
indeed, undertake to conduct a rather full-scale hearing, a full-seale
review, bringing in experts, calling Government witnesses, calling wit-
nesses from the defendant, and perhaps putting the court’s own
experts or experts from another interested party—to the extent that
happens, obviously this will use up antitrust resources.

Mr. Pork. Wouldn’t this be remedied, though, by what yon referred
to a while ago—more appropriations?

Mr. Wirsoxn. It could be remedied by more appropriations. It could
also be remedied by having an indication in the legislative history, for
example, that the Congress certainly doesn’t mean that the Court is
supposed to conduet a full-scale hearing in each and every antitrust
case—only where there is serious question.

Chairman Ropixo. Mr. Wilson, I would hate to believe that with the
adoption of any legislation of this sort, you would talk about expect-
ing a marked decrease in the efficiency and ability of the Justice De-
partment to do the job that it is supposed to be doing and in its ability
to exercise broad authority over antitrust enforcement matters.

It would seem to me as though with the adoption of this, the Justice
Department would be caving in.

Mr. Wnso~. No: I don’t think we would be caving in, Congress-
man. I would like to point out that we have 327 attorneys. That is
not a terribly great number if you average it out. That means we have
six attorneys per State and that is not a lot of attorneys. You have got
two or three of them tied just up on the normal run-of-the-mill anti-
trust case, and when you get a really major attack, a really major mer-
ger or monopolization case, it will take 10 percent of that stafl.

Chairman Ropi~o. T vecognize that, but T want vou to nnderstand
that T am aware, that if we were to adopt this legislation, there sonld
be a greater burden on your job. There would be a need to do things
that you suggest that we are not aware of.

Mr. Wisson. Certainly there would have been under the legislation
that was originally proposed. The present Senate bill, as the bill
passed the Senate, is a vast improvement as I indicated.

And it is an indication to the conrt that it is to be certainly not the
rule that they conduct a full-scale broad-range inquiry into each and
every consent decree. That kind of indieation would be a further help.

Chairman Roprxo. Mr. Wilson, T am going to let you go and would
you submit a further statement for the Record. concerning the need
to add something to the Sherman Act as an effective deterrent.

I think there was some mention of this.

Mr. Wirsown. I believe in that respect T could submit the testimony
of former Deputy Assistant Attorney General Walker B. Comegys.

I believe it was in 1970. I cannot remember which body it was.

Chairman Ropixo. If you will submit it for the record.

Thank you, Mr. Wilson.
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| The prepared statements of Mr. Wilson and Mr. Comegys follow :]

Chairman Ropixo. We will now adjourn the hearings until next
Wednesday at 10 a.m.

[ Whereupon, the hearing coneluded at 11 :45 a.m.]

STATEMENT OF BRUCE B. WILSON, ACTING ASSISTANT ATTORNEY GENERAL,
ANTITRUST DIvisioN

Mr. Chairman and members of the subcommittee, I appreciate the opportunity
to appear before you today to discuss, H. R. 9203, a bill known as the “Antitrust
Procedures and Penalties Act.” T will also refer, where appropriate to 8. 782,
similar legislation enacted by the Senate.

This bill would, we believe, involve the dist rict courts to a much greater
degree in the consent decree process. It could involve inquiry into a variety of
matters and in some instances could require a full hearing prior to approval of
consent decrees, involving the subpoena of documents and witnesses, and the
taking of sworn testimony concerning evidence of the violation alleged in the
complaint, the relief to be obtained, the anticipated effects of that relief, the
remedies available to private parties, the procedure and standards to be applied
for modification of the judgment and the events which might require such modi-
fication, alternafives to the proposed judgment. and any special eirenmstances
giving rise to the proposed judgment or any provision contained therein.

H.R. 9203 might also enhance considerably the standing that private parties
would have as a matter of law—as opposed to judicial diseretion—to intervene
and to oppose government settlements,

H.R. 9203 would also increase the penalties fo corporations for Sherman Act
violations from $50.000 to $500,000. Fines levied upon private individuals would
be inereased from £50.000 to £100,000.

Finally, the bill would amend the Expediting Act to require, unon applieation
of the Attorney General the appointment of a single judge to expedite an antitrust
proceeding. The Expediting Act would also be amended fo place appeals of anti-
frust cases which have no special significance in the courts of apneals. HL.R.
9203 would permit appeal from a final jndgment to go directly to the Supreme
Court if upon application by a party the judge who adjudicated the ease enters
an order certifying that any consideration of the appeal by the Supreme Court
is of general public importance in the administ ration of justice.

While we have supported certain of these legislative changes in the past, the
Department opposes enactment of H.R, 9203 in its present form. In our view the
bill will seriously disrupt settlement proceedings in the courts, and wonld seri-
ously weaken our ability to obtain consent decree settlements from defendants.
Even were we able to obtain a meaningful consent decree settlement, under the
provisions of H.R. 9203 much time of the Antitrust Division's staff would be
spent in court, litigating what wonld essentially amount to the merits of the
case after the proposed decree was entered. We conld expect a marked decrease
in our efficiency and in our ability to initiate broad based national antitrust
enforcement in the years to come.

To understand the adverse impaet of .1, 9203, T think it is helpful to analyze
current consent decree practices. When we enter into a consent decree, we sign
a stipulation with the defendant which provides that the proposed decree shall
be entered as final and binding within thirty days after it is filed—with one
important qualification however. The government reserves the right to withdraw
its consent decree any time during that thirty days. The private party is bound
in stipulation and may not withdraw its consent,

On the same day we file the stipulation and proposed deeree with the court, we
issne a press release advising the publie in some detail of the terms of the consent
decree, showing what it is designed to do to protect and restore competition. Our
press release also desceribes the illegal action alleged in the complaint. In addi-
tion we also alert the public to the Department’s eonsent deeree procedure, Under
that procedure we invite publie comment to the court and to the Department for
thirty days prior to the enfry of the Jjudgment.

In a number of major eases we have in the past sought leave of the conrt to
appear before it and to explain on the public record the precise manner in which
the consent decree is designed to accomplish the purposes of our antitrust suit
and to state the basis upon which the consent decree would serve the publie
interest. There have also been cases in the past in which private parties have
appeared on a limited basis to argue to the conrt that modifications should be
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made to the consent decree or that the consent decree should be rejected in its
entirety.

Additionally, there have been cases in the past in which, during the thirty day
period I have deseribed, private parties may contact the Justice Department and
suggest defeets in or amendments to the consent decree. In a number of instances
we have agreed with these suggestions and have informed the defendant that
unless specific modifications to the decree are accepted by the defendant, we will
withdraw our consent. Usunally the defendant accepted the snggested modi-
fications.

Before 1 discuss specific objeetions which 1 have regarding HLR. 9203, I think
that it might also be helpful if I set out in rather general form the legal
prineiples which presently govern the appropriate roles of the Court and third
parties in connection with the entry of consent decrees. Broadly speaking, Con-
gress has charged the Justice Department—the Attorney General—with the
duty to proteet the public interest in antitrust cases.

Congress did not determine that the publie interest would be best protected by
the employees of the defendant, by the stockholders or creditors of the defendant,
by the suppliers or customers of the defendant, by its compefitors or by interest
groups—all who have from time-to-time sought to intervene in consent deeree
proceedings. Each of these groups, after all, has a very particularized interest,
an interest frequently far different from that of the public.!

Congress determined instead that this crucial law enforcement role should
be vested in the chief law enforcement officer of the land—appointed subject to
the adviee and consent of the Senate—and accountable to the President.” This
is recognized by the courts, which have said that it is the “United States which
must alone speak for the public interest” in antitrust matters.”

In line with this Congressional intent, the courts have held that a non-party
may not intervene in an antitrust action simply to promote his private cause of
action.* As a general rule intervention as a parfy is permitted only where the
intervenor ean show (a) an interest relating to the subject of the action, (b) that
the disposition of the suit may impair their ability to protect that interest, and
(¢) that their interest is inadequately represented by existing parties. Where
the government has patently failed to protect the publie interest, intervention
has been granted.® And in several instances, though formal intervention has not
been granted, the courts have nonetheless heard, and carefully considered, the
arguments of third parties.

The courts do not simply rubber-stamp antitrust consent decrees. In enter-
ing a decree the courts are called upon to perform a judieial act.” They have
a duty to examine the terms of the proposed consent decree to determine whether
it should be adopted as the decree of a court of equity. They are required to
examine the decree to see whether it is enforceable, whether it provides relief
consistent with the prayer of the complaint, and whether on the whole the
consent decree is in the publie interest.”

But except in cases where a previous judicial mandate is involved and the
consent decree fails to comply with that mandate, or where there is a showing
of bad faith or malfeasance, the courts have allowed a wide range of prosecutorial
diseretion. The decision to enter into a consent judgment is viewed by the
courts as “an administrative decision and is a part of the implementation of
the general policy of the Executive Branch of government.”*®

Turning now to the proposed bill, FLR, 9203 contains three interrelated sefs
of provisions dealing with consent decrees, These are (1) the required filing
of an impact statement with the Court by the Department, a statement which
would expand somewhat upon our current press release practice: (2) the required
filing by defendants of a statement deseribing communications between defendant
and government officials; and (3) provisions greatly expanding the roles of the
court and third parties in the entry of decrees.

128 C.F.R. 150.1.
3

2 Swift & Co. v. United States, 276 U.8, 311, 831-382, (1928).
2 [.g., Buckeye Coal & Ry. Co. v. Hocking Valley Ry. Co.. 269 U.8, 42, 49 (1925).
4 [1.8. v. Paramount Picturez, 1971 Trade Cases ¥ 73,526 (8.D.N.X.), aff'd per curiam
sub nom, Byufy Enterprises v. United States, 404 T8, ROZ (1971).

8 F.q., Cascade Natural Gas Corp. v. El Pagso Natural Gas Co., 386 U.S. 120 (1967).

o Pope v. United States, 323 U8, 1, 12 (1044),

T 8ee [1.8. v. Automobile Mfrs. Asan., 307 F. Bupp. 617, 621 (8.D. Cal.). (1969) af'd
per curiam sub nom ; City of New York v, United States, 397 U.B. 248 (19701,

# The wide range of discretion recognized by the courts thus reflects hoth a resnect for
the Constitutional separation of powers and the intent of Congress In leaving discretion
to the Attorney General in antitrust cases.
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More specifically, Section 2(b) of the bill would require the Justice Depart-
ment to file with the district court a “public impact statement,” which wounld
recite, inter alia, the anticipated effects of the reiief contained in the nroposed
Judgment : rewedies available to potential private plaintiffs damaged by
the alleged v tion in the event the Judgment is entered: g deseription and
evaluation of alternatives to the proposed judgment; the anticipated effects of
such alternatives: and an explanation of any unusual circnmstances giving rise
to the proposed judgment or any provision thereof.

Section 2(e) provides that before entry of the consent Judgment, the distriet
court shall make a publie interest determination, and may specifically consider :

“(1) the publie impact of the Judgment, ineluding termination of alleged
violation, provisions for enforeement and modifieation, duration of relief sought,
anticipated effects of alternative remedies aef nally considered, and any other
considerations bea ring upen the ade quacy of the judgment :

“(2) the public impact of entry of the judgment upon the public generally and
individuals all s specifie injury from the violations set forth in the complaint,
including consideration of the publie benefit to be derived from a determination
of the issues at trigl.”

Section 2(g) also provides that each defendant entering into a proposed anti-
trust consent judgment shall file with the Distriet Court a deseription of any
and all written or oral communications by or on behalf of the Department with
any officer or employee of the United States concerning or relevant to the pro-
posed consent judgment or the subjeet matter thereof, In making a publie in-
terest determination under Section Z(e) the Court could, I presume, review
the record of lobbying activities by or on behalf of the defendant under See-
tion 2(g).

The bill also contemplates that the Court may hold a hearing on these S1es,
take testimony of government officials or expert witnesses and authorize full
or limited participation in proceedings before the Court by interested persons or
agencies,

We believe that these provisions, ealling as they do for extensive and rather
undefined judicial review of antit rust consent decrees, wonld seriously disrupt
the settlement process, impair our ability to obtain meaningful settlements,
delay antitrust relief in cases having direct bearing on the health of our economy,
and unnecessarily require the use of Department and judicial resources which
might be more fruit fully expended in other WILYS,

The overall dimension of the role proposed for the court shonld be appreciated,
Under Section 2(e), the Court may consider a number of factors, including the
anticipated effects of alternative remedies, the effect on private parties, and so
forth, factors T will discuss in more detail subsequently. In reaching its decision,
the Court may take testimony of government officials, employ consultants, per-
mit intervention, solicit views of other federal and local agencies and take such
other actions as it deems appropriate, These are very broad ranging powers
which, when coupled with the breadth of the substantive inguiry to be made,
suggest something akin to a full-blown trial. While it may be argued that the
proposed inquiry is simply into the adequacy of relief, and not into whether
the antitrust laws were violated. such an argument is specious. Disagreement
over remedy frequently reflects disagreement over facts. Disagreement over facts
requires judicial resolntion, and that in turn requires a full evidentiary hearing.
The result is likely to be precisely what the consent decree procedure is designed
to avoid, the extensive expenditure of Department and judicial resources, Pre-
snmably Department resources would be expended not only in representing the
United States, but in giving testimony and preparing responses as well,

Let me now disenss several specific features of the bill.,

With the bill as written, the court could consider itself obligated to evaluate
and conld fake testimony concerning the anticipated effects of the relief con-
tained in the proposed jndement. Tndeed. this inquiry apparently wonld en-
compass not only whether the relief is adequate in view of that songht in the
complaint, but whether the government songht appropriate relief in the com-
plaint itself. We have no objection to explaining to the Conrt the manner in
which the consent decree is tailored to achieve the competitive ohicetives of
the relief songht in the compiaint. We are concerned that specnlation by the
government and the defendant on the anticipated effects of the relief could
lead to each side elaiming “vietory,” which could be highly disruptive at a
time when termination of the law suit is in the publie interest. Any disenssion
of the longz-term effects of a indgment also involves a great degree of “crystal
ball gazing.” If done in the ahstract, the discussion is likely to be useless. To
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avoid abstraction, detailed facts must be presented to the Court. Many of those
facts wonld likely be contested., In the contest, the settlement may be lost
in the adyversary process, And considerable time and manpower will be expended.

The bill also contemplates that the hearing on a consent decree explore
the remedies available to potential private plaintiffs damaged by the alleged
antitrust violation in the event a judgment is entered. Section G(a) of the
Clayton Act® provides that a final judgment in any clvil or eriminal proceedir
brought by the United States under the antitrust laws, which determines that
the defendant has violated those laws, may be used as prima facie evidence
against the defendant in any claim in any private antitrust action for treble
damages. The Clayton Act specifically provides, however, that the government
judgment may not be used as prima facie evidence if that judgment is in the
nature of a consent judgment entered before any testimony has been taken.,

A8 the bill ealls upon the court to consider the effect of entry of the decree
upon individuals alleging specifie injury from the violation set forth in the
complaint, it is conceivable that a court might feel compelled to deny entry
of the judgment on the grounds that so long as no prima facie use can be
made of the judgment, the “public interest” requirements of the bill have not
been met. In short, o court conld require the Department to go to full trial,
simply to satisfy the claims of private parties who would naturally wish to
avoid the expense of trying their own antifrust cases,

This concern has substantial basis in past experience. From time-to-time
private parties have opposed the entry of consent decrees for the reason
that if the Department does not go to a final, litigated judgment, the prima
facie use of the judgment by private parties in treble damage actions against
defendants is lost. Under ILR. 9203 we could well be required by a court to go
to full trial.

We have in the past and will in the future continne to oppose such attempts by
private parties to force us to continue litigation so that their case can be made
out. 1f the relief we obtain by consent decree is adequate, further litigation
would tie up our resources—resources which might otherwise be employed to
prosecute further vielations of the antitrust laws. The courts have consistently
upheld onr position.

By implying that the district conrt should consider the effect of the consent
decree upon private parties, the legislation might place us in a position of having
to engage in endless litigation to obtain the same resnlt which we now reach by
consent decree. We do not believe that this portion of the bill is consistent with
the public interest in speedy and substantial relief in antitrust cases brought by
the government. And we do not believe it is in the interest of the faxpayer who
would be required to support full-blown litigation in virtually every case which
the government brings. We therefore oppose this feature of the bill,

H.R. 9203 would also permit the court to explore the alternatives to the pro-
posed judgment actually considered and the anticipated effects of such alterna-
tives. The first step wonld presumably be to identify the alternative remedies.
These, in turn, would be evaluated. This exploration counld take two forms, hoth
which we believe would be highly undesirable. First, a court might require the
government to disclose all suggestions which were made by members of the
Antitrust Division for relief during the course of settlement negotiations. These
negotiations nsually involve a number of Antitrust Division personnel, including
mys=elf, and all possibilities for settlement are explored in internal staff discus-
sions before we take a position with the defendant. These discnssions are, as
they should be, very broad ranging and involve assessments of the strengths
and weaknesses of our case, the relief which we mnst have as a very minimum
as well as relief which we think the defendant will agree to.

I wonld strongly object to the disclosure of these staff discussions and recom-
mendations. I helieve it wounld have a chilling effect on the free exchange of
information and ideas among mv staff and myself. Withont that exchange my
hargaining position with defendants in consent decree negotintions would be
immeasurably weakened. I believe our law enforcement program would be
wenkened also,

A second possible reaction by a distriet court wonld be to explore in some kind
of economie atmosphere various possible alternatives to antitrust relief, using
Justice Department experts, the experts of other Executive Branch agencies such
as the Commerce Department, the Department of Transportation and the like,

®15 U.B.C. § 16(a).
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and experts brought in by other parties or the court. This exploration could he
most expensive, time consuming, and in the end might well bear little relevanee
to the matters under consideration, resembling a group of highly trained scholars
reading their dissertation papers in an almost empty aunditorium,

The bill also suggests that the distriet court to explore nand consider any special
cirenmstances which give rise to the Judgment. I believe this provision is much
too vague. If enacted, it could permit a “fishing expedition” into proseeutorial
diseretion in antitrust cases. Such a jodicial inquiry could require a trial on
the entire range of issues confronting a prosecutor—ineluding the strengths and
weaknesses of the government's theory, the deficiencies in factual proof, the
outeome of discovery, the time factor involved in going to trial or getting relief
now, the possible relief that might be obtained in light of the risk of litigation,
the resources to be committed in this ease vis-a-vig alternative—and perhaps
most important—eases, and the public consequences of delay in ecorrecting an
antitrust violation. The courts do not permit this inquiry now, and I believe it
would be inconsistent with both the constitutional nature of the judicial power
and the traditional concepts of the adversary process. In the latter sense, I be-
lieve that disclosure of these kinds of thought processes in public could force
the government to spell out the strengths and weaknesses of its antitrust pro-
gram and could give defense counsel an overwhelming advantage in mapping
out a case against the government. I do not believe that result wonld be in the
publie interest,

Section 3 of H.R. 9203 would provide for an increase in the maximum fine on
corporations from $£50,000 to $£500,000 and for individuals from £50,000 to
£100,000,

The Department of Justice has asked Congress in the past to increase Sherman
Act fines and continues to support such increase.

A primary end of the eriminal sanctions of the Sherman Aect is to pregerve
free enterprise by deterring illegal activities and practices preventing effective
competition. This end ean be met only if those sanetions provide a meaningful
deterrent. By current economic standards the comparatively moderate range
of fines available under the Sherman Act is not an effective deterrent to eriminal
eonduct. The maximum fines for individuals and corporations have not heen
increased since 1955. Since that inerease the assets and profits of corporations
have increased dramatienally, making in some cases the imposition of the present
maximum fine only a mild tax on profits available through prolonged violation
of the law. To maintain the intended deterrent effect of the maximnm fine es-
tablished in the 1955 amendment to the Sherman Act, an increase is badly needed,

While to relatively small businesses, $500,000 in fines may seem exeessive,
many of our eases are brought against some of the nation’s largest corporations,
I would stress that it would not he mandatory for the courts to impose the
maximum fine. Indeed, courts at present do not often impose even the maximum
fine of $50.000. This judicial restraint is expected to continue, Tt may reasonably
be assumed that the courts will continue to weigh sneh eonsiderations such as
the finaneial cirenmstances of the defendant, the nature and duration of fhe
offense, and the effect on the economy.

We believe that the zovernment's antitrnst enforcement will he aided hy
sharpening industry's awareness of the consequences of a Sherman Aet violation.
The concern of ton management for the financial we'fare of their corporations
shonld insnre management’s direct eoncern with antitrust compliance at opera-
tional Yevels,

Moreover, increased effectiveness in punishment and prevention would like'y
be possible with respect to firms smaller in size. The courts have a fendeney,
in my view, to reserve a maximum or near maximum fine for the largest firms:
no matter how grave the violations by the smaller corporations or by individual
defendants, their fines tend to he sealed down from this maximum, This often
results in virtnally meaningless penalties for smaller operations althonzh the
conduct involved ealls for serions punishment,

We therefore support the principle of the inerease in maximnm fines nroposed
by H.R. 9203.

Section 4 of the hill wou'd amend the Expeditine Act ™ in a manner which
wonld not provide for the power of certifieation of antitrust eases by the Attorney
General from the Distriet Conrt directly fo the Sunreme Court when. in the
Attorney General's opinion, the case is of general publie importance,

115 U.B.C. 28, 49 17.8.0. 44.
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We believe the public interest demands that the nation's chief law enforce-
ment officer have the authority to bring before the Supreme Court antitrust
questions which may have a direct and substantial impact on the economy and
on consumers in general. While we recognize that in most instances private
defendants and public plaintiffs should be placed on an equal footing before the
courts, we believe that the need for early resolution of issues affecting the public
interest in competition in this nation's economy overrides these considerations.
This certification power, of course, is simply procedural in pature; no party
would be treated in a preferential manner on the merits. The courts will, I am
sure, continue to resolve the substantive issues in an evenhanded manner. None-
theless, we believe the public interest lies in the early resolution of antitrust
cases of national import, upon certification as determined by the Attorney
General.

We therefore oppose the amendments striking the Attorney General's certi-
fication power and urge this Committee to consider favorably that portion of
S, 782 as originally drafted.

In my previous testimony today I have expressed the strong reservation of
the Department concerning the enactment of this legislation as drafted. While
we will continue to maintain those reservations, we would suggest that if H.R.
0208 is reported by this Committee containing certain amendments—amend-
ments which have been made in the Senate bill, 8. 782—the Department would
not oppose enactment of this legislation.

Tirst, the Senate Antitrust Subcommittee included certain amendments which
were, we helieve, most helpful in clarifying the purpose and scope of the bill.
We note that FLR. 9203, as introduced, has incorporated these amendments and
we believe that this is an improvement over 8. 782 in its original version.

Second, amendments were made to S. 782 on the Senate floor, amendments
which are key to the removal of our strong opposition to this legislation. I would
like briefly to disenss those amendments,

In the event this Committee does not incorporate the cerfification power, T
wonld like to suggest one technieal amendment to H.R. 09203, The bill now pro-
vides that either party must make application to the distriet court for certifica-
tion to the Supreme Court within five days of a notice of appeal and that the
order of certification must be filed within fifteen days. We would propose a
technieal amendment which would extend the period for filing an application
hefore the distriet court for a certification of the case directly to the Supreme
Court from five to fifteen days and for the entry of an order of certification
from fifteen to thirty days.

In cases where the United States has been snceessful in the district court
and the defendant files a notice of appeal, normal processing of a copy of such a
notice through the mails to the Department of Justice and to responsible offi-
cials in the Department may simply require more than fifteen days, Accordingly,
this amendment is proposed so that the period for applying to the district
court for an order of certification is not allowed to run inadvertently.

We would propose to strike in FLR. 9203, at lines 13 and 14 of page 3, the
language in subsection 2(b) (6), which reads “and the anticipated effects on
competition of such alternatives.”" If adopted, the bill wonld retain a require-
ment that the public impact statement disclose a deseription and evaluation of
alternatives which were aectually considered by the Antitrust Division in formu-
lating a proposed consent judgment.

The langnage proposed to be stricken would require the staff of the Antitrust
Division to speculate publicly as to the various effects upon competition which
wonld be generated by varions alternatives to the proposed consent judgment.
These anticipated effects quite clearly can be speculated upon hy the district
court considering a proposed consent judgment or by other interested parties.
The conrt retains the right under Seetion 2(e) (1) of the bill to consider these
predicted effects.

There is no reason, however, to require the staff of the Antitrust Division, at
the peril of later embarrassment, to make a publie predietion as to the com-
petitive effects of various alternatives which it has considered. It is sufficient
if the various alternatives are disclosed to the court and to the public. Then
in an atmosphere infused with comments from the publie, from customers, from
suppliers, and from competitors, the court can make an informed judgment
as to whether the proposed consent decree is in the publie interest.

We would also propose an amendment which would strike in line 14 of page 6
in subsection 2(g) the language “except counsel of record” and add a proviso
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at the end of that sentence to the effect that contacts by or in the presence
of counsel of record exclusively with employees of the Department of Justice
need not be listed in the description of written and oral communications by or
on behalf of a defendant with officers or employees of the government.

The present section, as drafted, it scems to me is deficient in two respects.
First, it permits counsel of record to contact any officer or official of government.
however illegitimate or lacking his interest in a particular ease pending before
the Department of Justice may be, without listing that contaet in the deseription
filed with the court. Second, I think it would tend to have a chilling effect npon
totally legitimate contacts with the staff of the Antitrust Division,

The amendment which I propose corrects both these deficiencies, It requires
the reporting by or on behalf of defendants of all contacts with government offi-
cials other than those in the Department of Justice which is, in reality, the
party litigating the action on bebalf of the United States. And it does not dis-
courage what are perfectly legitimate contacts in the presence of counsel of
record by responsible officers of antitrust defendants. Both of these guggested
improvements in the bill will have, T believe. a salutary effeet. We have no
objection to a report of an antitrust defendant’s lobbying activities, structored
along these lines.,

Finally, we would propose an amendment to H.R. 9203 at Section 2(e)(2).
lines 3-5, striking the comma after the word “complaint” and striking “include
consideration of the public benefit to be derived from a determination of the
issnes at trial.” The Committee on the Judiciary in reporting 8. 782 declared
that Section 2(e) was not “intended to force the government to go to trial for
the benefit of potential private plaintiffs.” We would hope that this committee
would agree that this is not the purpose of government prosecution under the
antitrust laws. However, inclusion of the language contained in H.R. 9203 is,
in our view, an invitation to the court to require the government to go to trial,
for some unstated reason. even though the relief secnured by the government in a
proposed consent decree is fully adequate to protect the publie interest in com-
petition.

The langnage which would he retained in snbsection 2(e)—to the effect thai
the court mav consider “the publie impaect of entry of the fndgment upon the
publie generally and individnals alleging specifie injury from the violations
set forth in the commnlaint”—is fullv adeauate to protect the public inferest,
It seems, therefore, that the only effect of the langnage which is prapoged to
be stricken from the hill would be to induee a district conrt to consider whetheyp
requiring the government to go to trial would aid private freble damage plaintiffs,

STATEMENT or WArRER B. CoMEGYS, DEPUTY ASSTSTANT ATTORNEY (RNERAT.,
ANTITRUST DhviSION. DEPARTMENT OF JUSTICE. BEFORE THE SENATE JUDTOTARY
COMMITTEE SUBCOM MITTEE ON A NTITRUST AND Moxorory, ox 8. 8030—Manrcrr 4,
1970

Mr. Chairman and members nf the snbeommittes: T appreciate the annor-
funity fo annear before this Subecommittee to testify in support of 8, 3036, a
bill to inerease the maximnm fine which may be impoced unon a corporation
for a eriminal violation of sections 1, 2, or 3 of the Sherman Antifrust Act. The
hill wou'd raice from $50,000 to 2500000 the maximum corporate fine which
conld be imposed on each covmt of an indictment, It makes no change in the
penalty for natural persons, which is a fine not exceeding 850,000 or imnrison-
ment not exeeeding one Year, or bhoth, in the diseretion of the trial jndge.

A fundamental purpose of the criminal sanctions of the Sherman Aot i to
snfeguard our free enterprise syetem. These sanctions are designed to deter
illeenl eondnet and practices which prevent effective commpetition. This eonl
can ba accomplished only if the sanctions provide a meaningful deterrent.

By enrrent economic standards, the comparatively moderate corporate fine
does not deter eriminal conduet as effectively as it shonld,

In tynieal corporate hierarchies, middle management is under constant pres-
sure from the top to produce, Unfortunately our exnerience has been that,
mnder this pressnre, some middle management succumb to hard-core antitrust
violations, notwithstanding the substantial risk of personal indictment.

The mueh publicized Electrical Cases of 1960 involved indictments of rela-
tively high level middle management and the imposition of corporate fines,
at the present maximum rate, But notwithstanding this landmarik eriminal
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prosecution, large knowledgeable corporations have continued fo engage in
hard-core violations of the antitrust laws.! While top managemeni may be
personally insultted from the hurly burly of hard-core violation, it has a direet
concern with the financial well-being of the corporation. Inereasing the maximumm
fine imposed on the corporation from $50,000 to $500,000 should insure that
top management is as concerned with middle management antitrust compliance
as it is with middle management “performance.” It should also help to insure
that the corporation does not, after all, profit by antitrust violation.

The Elecivical Cases are interesting in this regard. In the 20 eases involved—
covering multiple counts—29 corporaie defendants were fined a totgl of £1,786,500
for conspiracies between 1936 and 1960, or an aggregate average annual rite
of $357,300. The industry leaders, GE and Westinghouse, were fined at an annual
rate of less than $100,000 each per year. Yet sales of equipment which were
the subject of these conspiracies, amounted to 1.7 billion dollars annually.

Since ensctment of the Sherman Act in 1890, the maximum fine has been changed
but onee, In 1955 Congress increased the maximum penalty from $£35,000 to
$50,000. Since then, the deterrent effect of the maximum fine has decreased
substantially because of several general economic developments, In today's
economy, the value of the dollar has decreased so that it is obvious that the
penalizing and deterrent effect of a $50,000 fine is far less than it was 15 years
ago. Moreover, the relatively low corporate fine, far from commensurate now
with the gravity of offenses against free enterprise, fosters a public view that
such offenses are not to be taken too seriously. Such a conclusgion contributes to
erosion of the deterrent value of the present penalty.

In submitting this legislative proposal last fall for congressional consideration,
Attorney General Mitchell pointed out that, since the 1935 increase in the maxi-
mum Sherman Act fine, “assets and profits of corporations have increased dra-
matically, while the purchasing power of the dollar has decreased greatly, Conse-
quently, the basie purpoeses of such a fine—to punish offenders and to deter poten-
tial offenders—are frustrated because the additional profits available through
prolonged violation of the law can far exceed the penalty which may be imposed.
The £30,000 statutory maximum makes fines in eriminal antitrust cases trivial
for major corporate defendants.”

“To maintain the intended effect of the maximum fine established in the 1955
amendment to the Sherman Act, which is related to corporate profits of fourteen
years ago, the inerease is obvionsly needed,” the Attorney General asserted.”

As stated by the Council of Economic Advisers earlier this year in its Annual
Report for 1964, inflation and company growth in size “have l¢ 104l the force of
maximum fines for eriminal violations of the antitrust laws. Because a corpora-
tion ecan be fined no more than $50,000 for each eriminal violation, regardless of
the seriousness of the erime or its cost to the economy, the corporate fine is often
ineffectual.,” *

And, as said in the 1967 report of the Task Force on Aszsessment to The Presi-
dent’s Commission on Law Enforcement and Administration of Justice, the
present statufory ceiling on fines in sentences to Sherman Act defendants makes
fines trivial for corporate defendants, notwithstanding the fact that multiple
counts may be charged where separate conspiracies are found and the maximum
fine may be imposed for each count on which a particular defendant is found
guilty.®

The years since 1955 have seen a great increase in corporate assets and profits,
reducing the effectiveness of the range of fines provided in 1955, Since 1955, the
assets and profits of the 500 largest American industrial corpeorations have in-
crense d from $107.868,512,000 and $8,266,557,000, respec tively to $361,146,909,000
and $24,194.773,600, rt"~]![’1'il\t'i\. a three-fold increase.’ The average net income
of tl:v 500 largest corporations is now over $48,000,000 annually.” Thus, if one

1 For example, subsequent to the Electrical Cases, prosecutions Involving price-fixing,
bid-rigeing, or eollusive hidding have Included actions against large firms in t Fortune
500 in the following industries: bakery products, dalry products, petrolenm products, and
plnmbing fixtures.

2 Aet of July 7, 1055, 60 Stat, 282,

2 Letters from Attorney General John N. Mitchell, September 29, 1969, to the President
of the Senate and the Speaker of the Honse of Representatives, accompanying the proposed
egizlation.

: l’f’}u'l Annual Report of the Council of Economic Advisers, Fehruary 1970, pn. 04-935,

& Task Porce Report: Crime and Its Impact—An Assessment, Task Forees on Assess-
ment, The President's Commission on Law I"nfnru-ln(lnl and Administration of Justice,
1967, p. 1

. .*n;rmn_.hﬂv 1955, Supp., p. 10, and May 15, 1969 Supp., p. 22.

7 Based on the f i-'url‘a in The Forfune Dlnr.l'ory, Supp., May 1.1 1969 cited in ® above.
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such firm could effect but a one percent imerease in its net income through an
antitrust violation, it would be adding in excess of $480,000 to its income an-
nually. This is almost 10 times the present maximum fine. And, because of the
time lag between the institution of the conspiracy and its detection and punish-
ment, the potential gains may be substantially greater.® Certainly, the present
$50,000 fine is inadequate to punish or prevent such violations. The high incidence
of hard-core violations since 1955 would tend to confirm this fact.

Compared with assets and profits, fines imposed last Year in cases involving
four defendants among Fortune's top 24 industrial eorporations for 1965 amounted
to $300,000. The net income of the four firms fined” approached two billion
dollars in 1968, Thus the total fine represented approximately .015 per cent of
the total net income of the four. I might say here that if a maximum fine above
§50,000 had been available to us over the last three and one-half years, a period
of time on which I have gathered some specifie data on fines, we very likely would
have recommended fines exceeding the $50,000 maximum per count against ap-
proximately 20 of the corporate defendants in a half-dozen of our prosecutions,

The moderate size of the maximum penalty also creates difficulties in punish-
ing and preventing violations by firms smaller than the nation's giants by fos-
tering the view that the maximum fine is to be reserved for the giants, no matter
how reprehensible the conduct. This results in courts scaling down fines on
smaller corporations, even though the depredations of such firms involve sales,
profits, assets, and market effects for which a maximum or near maximum penalty
is appropriate and even though the character of the offenses calls for the strictest
retribution,

In the vast majority of antitrust cases defendants seek to plead nolo con-
tendere, in part, it is said, out of a belief that judges will impose lesser sen-
tences on nolo pleas than after guilty pleas or convietion.™ If it is assumed that
there is an inclination on the part of the courts to impose lower fines on nolo
pleas, the high incidence of judicial acceptance of such pleas further argues for
an increase in the maximum fine on corporations,™

Fines authorized by statute in other countries for violations similar to those
punishable under the Sherman Act can be much more stringent, For example,
in the European Economie Community a fine of up to $1,000.000 may be imposed,
or, if the violation is done “wilfully or through negligence,” this may be in-
creased to 10% of a defendant’s business turnover for the preceding year.*

There need be no fear that increasing the maximum fine will work undue hard-
ship on the small corporate violator. S. 2036 merely raises the eceiling on fines :
it does not set a floor under them. The size of the fine under any ceiling rests
with the trial court. I believe that the courts and the Department generally have
exercised substantial discretion and sound jndgment with respect to the impo-
sition of fines, in part reflecting consideration of defendants’ ability to pay. In
only 27% of the cases where sentencing oceurred during the last three and a half
years did the Department of Justice recommend the maximum fine. During fiscal
years 1966 through 1969, about 27% of all corporations fined have received fines
totalling $10,000 or less; nearly 409 fines totalling $15,000 or less: and nearly
55% fines totalling $25,000 or less. It may reasonably be assumed that in setting
future fines, the courts will continue, in the exercise of their discretion, to con-
sider the means and circumstances of the defendant as well as factors such as
the practices involved, duration of violation, degree of enlpability, and the effect
of the violation on the economy. The Department will continue, in the exercise of
its discretion, to use sound judgment in recommendations to the courts regarding
fines,

& For example, the five eriminal cases of the mid-sixties Involving sales of pressnre pipe
covered conspiracies lasting up to eleven years,

® Ameriean Ol (Standard 011, Indiana) : Socony-Mobll (Mobil) ; Gulf: and Humble
(Standard Ol1, New Jersey)

Y Task Force Report: Orime and Tts I'mpact—An Assessment, Task Foree on Assessment,
The Presldent’s Commisslon on Law Eunforcement and Administration of Justice, 19067,

" The Task Farce Report clted above notes. at p. 112, that over a six-year period from
mid-1959 to mid-1965 nolo pleas were accepted in every case In which the Government did
not oppose the plea, and in 96 ycrcnnf of the cases in which the Government was opposed.

And naln please were accepted In nearly 87 percent of the antitrust prosecntions for which
fines were Imposed in the perlod July 1, 1968 through December 21, 1969. I'nereasing Crim-
inal Penaltics Under the Sherman Antitrust Aet, House Report No. 91-799, U.8. House of
Representatives, 91 Cong., 2d sess,, accompanying H.R. 14116, p. 8.

* Regulation No. 17 to Implement Articles 85 and 86 of the Treaty of Rome, Counell of
the Buropean Economic Community.
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Nor should there be fear of hardship on the corporation inadvertently violating
the law. The Department generally seeks indictments only for hard-core viola-
tions, such as price-fixing conspiracies,

An increase in the maximum fine, which may be imposed on corporations for
violations of the Sherman Act, may also aid in our fight against organized crime.
For a number of years many areas of legitimate business enterprise have been
invaded and the control thereof seized by organized crime. Often the small firm
or marginal operation has proven most vuluerable to the inroads of underworld
forces, but there is growing evidence that these forces no longer are coufining
their efforts to the small business sector. Commonly, organized erime, moving
in with violence and intimidation, attempts to secure a monopoly in the product
of service of an invaded business. Success brings monopoly profits through higher
prices to the consumer, Competitors are eliminated and customers firmly tied
to the supplier controlled by the organization,”

A yvear ago the Attorney General stressed the possibility of applying antitrust
principles to organized crime.™

Since then the Antitrust Division has participated in several investigations
with various Strike Forces looking into charges of unfair competition involving
organized racketeers in legitimate business,

Several of these investigations have progressed gquite far, Typically, the pat-
tern that emerges is that garden-variety restraints of trade are enforced by the
use of physiecal violence, union corruption and bribery to governmental officials.

Normally organized crime appears to run its legitimate business operations
through front men. Even if we were able to conviet these front men under
criminal law, they can easily be replaced.

But it is also important to remember that most of the businesses we are investi-
gating represent substantial investments of organized crime funds running into
the millions of dollars, Therefore, a fine of a half million dollars, with an ac-
companying court injunction could very well remove these substantial threats to
our legitimate business community.

We believe that, in addition to strengthening enforcement in the traditional
antitrust eriminal area, increasing the maximum corporate fine will prove a more
effective barrier than the preseuc waximuw (o the operation of legitimate busi-
ness enterprise by organized erime in ways violative of the Sherman Act.

Civil remedies under the Sherman Act can prevent continuation of unlawful
behavior, and perhaps dissipate its effects, but in no way can the civil or erim-
inal sanctions available to the government achieve restitution. And profits
gained through violation cannot be divested. A fine is the only redress available
to the government against the corporate offender, It should be an effective deter-
rent to future wrong-doing by even the largest corporate offenders and by those
tempted to participate in, or condone participation in, an illegal conspiracy, As
observed in the Stigler Report released last year—which urged upward revision
of Sherman Act fines through legislative action—"the deterrent sanction in anti-
trust is weak . ... [T]he maximum fine of $50,000 will deter only a very small
corporation.” * The maximum corporate fine should be raised to $500,000 to
make available the imposition of penalties fitting to the gravity of the offenses
against our economic system,

The House of Representatives has already passed H.R. 14116, a companion bill
to 8. 3036, The Department of Justice respectfully urges speedy and favorable
action by the Senate on 8, 3036.

13 §ee remarks of Sen. McClellan, Cong. Ree., Vol, 115, No, 43, pp. 5263282633, March 11,
18969,

W Address of Attorney General John N. Mitchell before the Antitrust Section of the
American Bar Assoclation, March 27, 1969,

15 Report of the Task Force on Productivity and Competition, IIL. "Recommended Changes
in Antitrust Pollicles—D. Antitrust Sanctions,” Cong. Ree.,, Vol. 115, No. 98, p. 86477,
June 16, 1969,







CONSENT DECREE BILLS

WEDNESDAY, SEPTEMBER 20, 1973

House or REPRESENTATIVES,
SUBCOMMITTEE ON MoNoroLies AND CommEercian Law
or THE COMMITTEE ON THE JuUbDICIARY,
Washington, D.C.

The subcommittee met at 10:05 a.m., pursuant to call, in room 2141,
Rayburn House Office Building, Hon. Walter Flowers presiding.

Present: Representatives Flowers, Seiberling, Jordan, Mezvinsky,
Hutchinson, McClory, and Dennis.

Also present: James F. Falco, counsel, and Franklin G. Polk, asso-
ciate counsel.

Mr. Frowens [presiding]. We will eall the session to order.

Chairman Rodino requested that I preside this morning because of
other matters urgently requiring his attention this morning.

Our first witness is Mr. John Paul Jones of the National Newspaper
Association who is accompanied by Mr. William . Mullen, general
counsel and secretary.

We would like you gentlemen to come forward and we would be de-
lighted to hear what you gentleman have to tell us.

TESTIMONY OF JOHN PAUL JONES, PUBLIC NOTICE COMMITTEE,
NATIONAL NEWSPAPER ASSOCIATION, ACCOMPANIED BY WIL-
LIAM G. MULLEN, GENERAL COUNSEL AND SECRETARY

Mr. Joxes. Thank you. Good morning, Mr. Chairman and Con-
gresswoman Jordan.

It is a pleasure to be with you this morning and we thank you for
allowing us a part of your time today.

My name is John Paul Jones, and accompanying me is William G.

Mullen, general counsel and secretarv of the National Newspaper
Association. Mr. Theodore A. Serrill, executive vice president of
the association is at a conference today and is not able to attend,
regretfully.

Lam the publisher of the Daily News, a daily newspaper in Memphis,
Tenn., with a total circulation of about 1,500. Tt circulates among busi-
ness people, judges, lawyers, public officials, and the general publie.
I am also an attornev and am a member of the Bar of the Supreme
(‘onrt of Tennessee, the Supreme Court of the United States, and the
TU.S. District Court for the Western District of Tennessee.

I have been a member of the National Newspaper Association for
many yvears. and T am currently serving as a member of its Publie
Notice Committee. It is the work and interest of this committee which
bring me to Washington for this hearing today.
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The National Newspaper Association (NNA) represents the inter-
est of more than 8.500 daily and weekly community newspapers across
the United States. The association has a limited, but we believe signifi-
cant, interest in FLR. 9203 sponsored by the chairman of this commit-
tee, the Honorable Peter W. Rodino, Jr.. and S. 782, a Senate-passed
bill which is also before this committee. Both of these bills would re-
guire publication of information concerning propesed antitrust con-
sent judgments, would establish procedures for public comment on
such proposals and would extend the effective dates of such agreements
to at least 60 days after their filing with the courts.

It is not our purpose in coming here today to either support or op-
pose the enactment of this type of legislation. As a matter of principle,
however, NNA believes that any legislation which allows greater
public participation in the decisionmaking processes of our Govern-
ment is valuable. With that in mind, NN A agrees with the concepts in-
volved in this legislation.

The interest of the association, however. is more specific than that.
NN A is interested in assuring that should this legislation become law,
it will adequately protect the public by guaranteeing opportunities
for public awareness of the terms and other details of proposed con-
sent deerees, as well as opportunities for public comment.

These bills already provide for newspaper public notice. Our sug-
gestions will deal with how those provisions can be strengthened and
made more specific and helpful. both to the public and the courts.
We hope this committee, after its deliberations, will accept these
suggestions,

Now. as these bills presently vead, it directs that there be published
in a newspaper of general circulation in the district in which the case
has been filed and in the District of Columbia and in such other dis-
tricts as the court may direct, a summary of the terms of the proposed
consent judgment, a summary of the public impact statement to be
filed nunder subsection b, and the list of the materials and documents
under subsection b, which the United States shall make available for
purposes of meaningful public comment. and in the places where such
material is available for public inspection.

The subsection prior to this requires that consent judgments pro-
posed by the United States in eivil proceedings under the antitrust
laws be filed with the district court before which the proceeding is
pending and published in the Federal Register at least 60 days prior
to the decree’s eflective date. The same section then calls for com-
ments from the public relating to the proposed decree.

Now. as stated above, the NN A agrees with the concept of this
legislation and particularly with the provisions it contains requiring
newspaper public notice. We do suggest some minor modifications
however.

First, we would suggest that the number of publications be redunced
from seven times in 2 weeks to three times in 3 weeks. You will
note that this serves the dual purpose of lessening the number of
publications and correspondingly the cost, while at the same time
extending the period in which the publications would appear in
newspapers.

We make this suggestion because of the common ocenrrence today of
9-week vacations. By publishing for a minimum of 3 weeks—at
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least 15 days—those favoring this legislation can be assured that even
persons who are away for up to a 2-week period will be sure of an
opportunity to read the notice. Four publications over a 4-week period
would probably be better, but we honestly believe that a 3-week period
is adequate, }

Second, we suggest that the notice, as published in newspapers,
contain an invitation to the general public to send comments concern-
ing the published material to the Attorney General. This invitation
might be a part of the summary of the public impact statement, a part
of the public notice. To be safe, however, and 1n order to make the
notice to the public more meaningful, we suggest that the bill specifi-
cally require that the notice contain this invitation to the public.

Third. we snggest that the bill be amended to require the party
responsible for making the publications to file sworn proof of publi-
cation and copies of the notice as published with the U.S. district
court having jurisdiction in the case.

This requirement would complete the record in a given case and
make it easy to ascertain at a later date whether or not the notice
provisions of the law were complied with. It would also make it easy
for an appellate court to make the samne determination simply from the
record of the case in the district court.

In our appearance before the Senate committee, a question was
raised as to the cost of the newspaper public notice requirements of this
legislation. We believe that if our suggestion that the number of pub-
lieations be reduced to three, that the costs could be as little as $25
and in no event more than $100, for three publications. That is, a total
of three notices could be printed for no more than $100.

Now, like any other good commodity prices, newspaper advertising
varies from State to State. This $25 and $100 limit was given by a
publisher from Detroit before the Senate, and npon his study of this
proposed legislation, it appeared that these figures were in line. I
guess if T had to give another estimate to give two persons’ opinions,
the maximum cost could be inereased from $100 to $150. But I ean’t
see the maximum being more than $150, even in the most com-
plex case, because what we have here is a summary. and not a word-
for-word presentation or repetition of some legal document. The
length of the notice wonld be determined. of course. by the drafter of
it, who will probably be the U.S. attorney in conjunction with the
attorney for defendant. The costs will be borne by the U'nited States
in some instances, and it is conceivable that in some cases it will be
borne by the other party. The lawyers who are drafting these docn-
ments are going to be conscious of cost, and there is plenty of estab-
lished custom and precedent for compressing legal notices, which eall
for summary rather than “in full” renditions.

Now, another question was raised in the Senate as to the method
of determining w‘hioh of several newspapers in an area would earry
a particular notice. The individual U.S. attorney in each case shounld
decide which newspaper or newspapers should carry the notice in
order to adhere to a court’s ruling in a speeific case.

There are statutes in each State which establish the qualifications
of a newspaper for these notices, and they vary from State to State
and under certain circumstances.

Of course, a court could specify newspapers by name. but we believe
a better practice would be to leave that up to the local U.S. attorney.
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Most State laws specify requirements which newspapers must meet
in order to be eligible to carry notices required hy State law. It is
our belief that any newspaper approved for the publication of notices
required by State law should be eligible for the publication of this
type of notice.

At the time NNA testified before the Senate committee on this
legislation, the committee had before it a provision which would have
required that this type of information be published onlv in the Fed-
eral Register. While NN A is not opposed to the idea of this type of
material also being published in the Federal Register or for that mat-
ter being distributed as a press release, we believe that the only way
to assure that the notices will reach the public in every given case 13
to require their publication as public notice in newspapers.

Now, “public notice” means nothing less than an official notice
published in a newspaper. It is our hope that our comments today
have helped to convince the members of this committee of the validity
of this belief. We firmly believe that any other type of notice to the
public in this age of modern communications is totally inadequate.

Public notice is a concept in our court procedures and in our law,
and it has been proven over the years to be the only dependable way
to inform the public and to actually insure that in every given case,
notice will be published. Newspapers who receive this type of adver-
tising have absolutely no interest whatsoever in the litigation, It is a
matter of advertising to them, and they handle it as such, and the proof
of publication is sworn to by the publisher and goes in the record in
the case

We thank you again for allowing this time. We will he happy to
answer any questions which the committee members may have. We
will also be pleased to provide the committee staff with the specific lan-
guage to effect our suggestions,

Mr. Frowers. Thank you, Mr. Jones. T am interested in your con-
clusion that the association prefers publication three times during a
3-week period to T davs for 2 weeks consecutively, which would be 14
publications, actually. Do you take in the local cost factor, and are you
convinced that it would be a better job of reaching the public that
way? Is it your contention that publication three times over a 3-week
period would be better than 14 days consecntively ?

Mr. Joxes. Seven days consecutively, Congressman.

Mr. MurreN. Seven days.

Mr. Frowers. Seven days over a 2-week period.

Mr. Jonrs. Yes, Congressman Flowers, that is our contention.

Mr. Frowers. Tt wonld be better, and obviously it wonld be cheaper.
Do vou have an estimate of how much less expensive that would be?

Mr. Jongs. Yes, sir, we do. For example, weekly notice in some of
the smaller communities, there are only weekly newspapers. Weekly
newspaper rates are lower than daily newspaper rates. 1f in the com-
munity you have a weekly and daily paper, then the T7.S. attorney has
the option of using either paper and put it in three times in 2 weeks,
while in the other system. it would have to be in the daily paper seven
times at a rate higher than the weekly newspaper.

Now, that is not going to be true in every instance, but in the great
majority, because weekly rates are lower. Also, newspaper rates are
charged per inch per insertion, and when you take the number of
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times from seven down to three in a daily paper, you are saving a cost
of more than 50 percent.

Mr. Frowers. Well, from my own experience, three times once a
week for 3 weeks is sort of the standard for publications, and T was
just wondering if you were trying to keep it in line with other things
such as mortgage foreclosures. :

Mr. Jones. Right.

Mr. Frowers. I think it would be a strong position to rely upon, too.

Has your association done any particular studies of other notifi-
cations such as mortgage foreclosures to substantiate your premise
that members of the public do read legal notices of this sort?

Mr. Jones. Well, we have done this study, Congressman. We have
consulted the American Newspaper Publishers’ Association Research
Center’s figures on how many newspaper readers read through the
whole paper, and as you know, most legal notices don’t appear on
the front or the back covers.

Mr. Frowers. You have to read through the whole paper to get
through them, isn’t that right ?

Mr. Joxes. Yes. This study concluded that 92 percent of adults
turn through the whole paper. That is a pretty high ficure. It does
surprise some people. This is a study scientifically conducted by a very
prestigious and efficient organization, the American Newspaper Pub-
lishers’ Association.

The National Newspaper Association continually works with its
members to improve the effectiveness of public notices. We have a
seminar planned on this subject at our annual convention in Hot
Springs, Ark., in 2 weeks, This is part of a continuing effort by mem-
ber publishers of NNA to make public notices more eye catching,
more attractive to the person who reads the paper. Some of our
newspapers sometimes, for example, in printing court dockets, print
the judee’s picture with the court. and things like that. It is a part
of the creative art of publishing, and we feel that the readership of
these notices is proven by the use of them over the years.

In the case of property mortgage foreclosures, the property is sold
at the courthouse steps in every State in this country, and the real
estate industry is not complaining about the lack of bidders.

We feel that public notices should not appear behind the classified
section. Rather. as they should appear in one conspicious location on
a regular basis such as in the entertainment section or the sports sec-
tion, or maybe the financial section.

Mr. Frowsrs. Shouldn’t all legal notices be together in one news-
paper section ?

Mr. Joxes. Yes, in the same place.

Mr. Frowsrs. Otherwise, a person who was looking for a particular
publie notice might miss one he was really looking for.

Mr. Murres. Could T add just one comment to Mr. Jones’ comments?

In our experience. not official studies or surveys, but our experience
in talking with publishers, and members of the public, the notices
are read by the people who are concerned with them. Lawyers, real
estate people, judaes all have an interest in this and make a practice
of reading the notice.

Mr. Frowers. I would agree to that but T find it hard to believe that
only 8 percent of readers miss public notices.
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You request that the parties should file sworn proof of publication.
Is failure to file a departure from the norms?

Mr. Joxes. Yes, sir. Most State laws require that the publications of
the notice involved in a court proceeding be followed up by sworn proof
of publication, which is an affidavit by the publisher, containing a
verbatim copy of the notice in the record. For example, it would help
an appellate court looking at the record to be able to easily satisfy
itself that the publication requirement had been complied with even
though it was not an issue in the case. It also makes a much better
record for posterity and abstract people and so forth. The proof of

ublication is usually included in tLo cost of the notice. The publisher
does not get paid anything extra for it. We feel that it is a meritorious
proposal.

Mr. MuLres. Usually it’s a routine matter for the publisher to pro-
vide the affidavit, as part of publication to whomever inserts the
notice.

Mr. Frowers. The trust of your testimony, in this respect, is that
publications in the Federal Register would not be sufficient to con-
stitute public notice, isn’t it ?

Mvr. Joxgs. Sir, it’s simply not published in enough Federal districts
in the country and not available to the general public to the extent that
newspaper publication would be.

Mr. Frowers. Thank you. I have no further questions.

My, Hutchinson #

Mr. Horcainson. Thank you, Mr. Chairman.

Do I understand your sugeestion to ba that whereas the bill hefore
us requires publication for 7 days over a period of 2 weeks, that in order
to accommodate publication by weekly and daily papers, that the bill
should be amended to provide for three publications over a 3-week
period, or something like that ?

Myr. Jones. Three publications over a—excuse me.

Mr. Murrex. Over a 8-week period. Once a week for 3 weeks.

Mr. Hurcrinson. You're making that recommendation that the bill
be amended in that way ?

Mr. MurLex. Yes, sir.

Mr. Horeninsown. I think from my own experience and practice of
the law, that this change would conform to what is now being done
in some areas of the law, although certain areas do require more than
three publications. Let me ask this one question. In metropolitan areas,
or in communities where there is only one daily paper, could this still
be satisfied by one publication each week in that daily paper?

Mr. Jones. Yes, sir.

Mr. Hurcainson. That is all T have.

Mr. Frowers. Ms. Jordan, do yon have any questions?

Ms. Joroax. T would just like to thank Mr. Jones for coming this day
and for giving his views on the subject.

Mr. Frowers, Mr, Dennis?

Mr. Dexw~is. Thank you, Mr. Chairman.

I think T understand the gentleman’s views, and I appreciate them.

Mr. Frowers, Mr. Mezvinsky ?

Mr. Mezvixsky. T just want to thank him also, and T have no ques-
tions at this time, Mr. Chairman.




101

Mr. Frowers. Thank you very much, gentlemen. We appreciate your
appearing in force.
[ The prepared statement of Mr. Jones follows:]

STATEMENT OF JouN Pavr Joxes, Punric NorticE COMMITTEE, NATIONAL
NEWSPAPER ASSOCIATION

INTRODUCTION

Thank you, Mr. Chairman, for allowing us a part of your time today. My name
is John Paul Jones. Accompanying me are Theodore A. Serrill, executive vice
president and William G. Mullen, general counsel and secretary of the National
Newspaper Association. T am the publisher of The Daily News, a daily newspaper
in Memphis, Tennessee, with a total circulation of about 1,500. It cireulates
among business people, judges, lawyers, public officials and the general publie.
I am also an attorney and am a member of the Bar of the Supreme Court of
Tennessee, the Supreme Court of the United States and the United States Dis-
trict Court for the Western District of Tennessee.

I have been 2 member of the National Newspaper Association for many years
and I am currently serving as a member of its Committee on Public Notice. It
is the work and interest of this committee which brings me to Washington for
this hearing today.

The National Newspaper Association (NNA) represents the interest of more
than 8500 daily and weekly community newspapers across the United States.
The Assoeiation has a limited, but we believe significant, interest in H.R. 9203
sponsored by the Chairman of this Committee, the Honorable Peter W. Rodino,
Jr. and 8. 782, a Senate-passed bill which is also before this Committee. Both
of these bills would require publication of information concerning proposed anti-
trust consent judgments, would establish procedures for public comment on such
proposals and would extend the effective dates of such agreements to at least
sixty (60) days after their filing with the courts.

It is not onr purpose in coming here today to either support or oppose the
ensctment of this type of legislation. As a matter of principle, however, NNA
believes that any legislation which allows greater public participation in the
decision-making processes of our government is valuable. With that in mind,
NNA agrees with the concepts involved in this legislation.

The interest of the Association, however, is more specific than that. NNA is
interested in assuring that shounld this legislation become law, it will adequately
protect the public by gnaranteeing opportunities for public awareness of the
terms and other details of proposed consent decrees, as well as opportunities for
publi¢ comment.

These bills already provide for newspaper public notice. Our snggestions will
deal with how those provisions can be strengthened and made more gpecific and
helpful, both to the public and the courts. We hope this Committee, after its
deliberations, will aceept these snggestions.

PRESENT NOTICE PROVISIONS

H.R. 9203 and 8. 782 now contain identical newspaper public notice require-
ments, The pertinent langnage is contained in the new subsection (c¢) which
these bills propose to add to Seetion (5) of the Clayton Act. It reads:

“Phe United States shall also eanse to be published, commencing at least
sixty days prior to the effective date of such decree, for seven days over a period
of two weeks in newspapers of general cireulation of the distriet in which the
ecase has been filed, in Washington, Distriet of Columbia, and in such other dis-
tricts as the court may direet (i) a summary of the terms of the proposed eon-
sent judement, (i) a summary of the public impact statement to be filed under
subsection (b), (iii) and a list of the materials and documents under subsection
(h) which the United States shall make available for purposes of meaningful
public comment, and the places where such material is available for punblie
inspection.”

The subsection prior to this requires that consent judgments proposed by the
United States in civil proceedings under the antitrust laws be filed with the
Distriet Court before which the proceeding is pending and published in the
Federal Register at least sixty (60) dars prior to the decree’s effective date.
The same section then ecalls for comments from the public relating to the proposed
decree,
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BUGGESTED AMENDMENTS

As stated above, NNA agrees w holeheartedly with the concept of this legislation
and particularly with the provisions it contains requiring newspaper public
notice. We believe, however, that the notice provisions could |
improved by three simple modifications,

First, we would suggest that the number of publications be reduced from seven
times in two weeks to three times in three weeks. You will note that this serves
the dual purpose of lessening the number of publications and correspondingly
the cost, while at the same time extending the period in which the publications
would appear in newspapers.

We make this snggestion because of the common oecenurrence today of two week
vacations. By publishing for a minimum of three weeks (at least 15 days) those
favoring this legislation can be assured that even persons who are away for up
to a two week period will be sure of an opportunity to read the notice. Four
publieations over a four week period would probably be better, but we honestly
believe that a three week period is adequate,

Second, we suggest that the notice, as published in newspapers, conisin an
invitation to the general public to send comments concerning the published
material to the Attorney General. This invitation might be a part of the summary
of the public impact statement, a part of the public notice. To he safe, however,
and In order to make the notice to the public more meaningful, we suggest that
the bill specifically require that the notice contain this invitation to the public.

Third, we suggest the bill be amended to require the party responsible for
making the publications to file sworn proof of publication and copies of the
notice as published with the United States District Court having jurisdiction of
the case.

This requirement would complete the record in a given case and make it easy
to ascertain at a later date whether or not the notice provisions of the law were
complied with. If would also make it easy for an appellate court to make the
same determination simply from the record of the case in the eireunit court.

e significantly

GENERAL COMMENTS

In our appearance hefore the Senafe Antitrugt and Monopoly Subeommittee
relative to 8. 782, a question was raised as to the cost of the newspaper publie
notice requirements of this legislation. We believe that if our suggestion that the
number of publications be reduced to three, that the costs could be as little as
$25 and in no event more than $100, for three publieations, That is, a total of three
notices could be printed for no more than $100.

Another question was raised as to the method of determining which of several
newspapers in an area would earry a particular notice. The individual U.S.
attorney in each case should decide which newspaper(s) should carry the notiee
in order to adhere to a court's ruling in a specific ease. Of course a court could
specify newspaper(s) by name, but we believe a better practice would be to
leave that up to the local 17.8. attorney. Most state laws specify requirements
which newspapers must meet in order to he eligible to earry notices reqnired by
state law. It is our belief that any newspaper approved for the publication of
notices required by state law should be eligible for the publieation of this type
of notice,

At the time NNA testified before the Senate Committee on thig legislation, the
Committee had before it a provision which would have required that this type of
information be published only in the Federal Register. While NNA is not opposed
to the idea of this type of material also being published in the Federal Register
or for that matter being distributed as a press release, we believe that the only
way to assure that the notices will reach the publie in every given ecase is to re-
quire their publication as a public notice in newspapers.

The Federal Register, for example, has a total circulation of only 36,000. A
large proportion of that total is limited to Washington, D.C. Even if press re-
leases are made available, loeal media editors may jndge them to be of little
news value or may not understand their news value and therefore such items may
not come to the attention of the publie.

PUBLIC NOTICE MEANS NEWSPAPER NOTICE

To the thousands of newspaper publishers whose inferests are represented by
NNA, “public notice” means nothing less than an official notice published in a
newspaper, It is our hope that our comments today have helped to convince the




103

members of this Committee of the validity of this belief. We firmly believe that
any other type of notice to the public in this age of modern communications is
totally inadequate.

If notices to the public are to serve the needs of the publie, they must be made
available in a manner to guarantee that they will reach as many people as pos-
gible, Notices in newspapers are specifically designed to achieve this goal and
their value for sueh purposes has been recognized by legislators at the Federal,
state and local level for many years.

Thank you again for allowing us this time., We will be happy to answer any
questions which the Committee members may have, We will also be pleased to
provide the Committee staff with specific language to effect our suggestions,

Mr. Frowers. The next witness will be Mr. Dan MeGurk, president
of the Computer Industry Association.
Mr. McGurk, we are happy to have you here.

TESTIMONY OF DAN McGURK, PRESIDENT, COMPUTER INDUSTRY
ASSOCIATION, ACCOMPANIED BY C. JACK PEARCE, COUNSEL FOR
THE ASSOCIATION

Mr. McGurk. Thank you.

I would like to introduce the counsel of the association, Mr. C. Jack
Pearce; and with your permission, I would like to have him sit with
me.

Mr. Chairman and members of the committee, I appreciate very
much the opportunity to appear before you today on behalf of the
Computer Industry Association, which is a nonprofit trade associa-
tion in the computer industry.

I have submitted to all members of the committee a relatively long
statement, and rather than going through that piece by piece, I intend
today to merely summarize and hl;:hl]ght the m.!_lf)l thrust of the
comments we have made therein. That is not to say that we don’t
stand 100 percent behind this statement, and since it contains con-
siderable factual and some detailed commentary on the bill, T would
urge the committee to read it, if they have the opportunity.

Mr. Frowers. Mr. McGurk, we will make your prepared statement
a part of the record at this time.

[The prepared statement of Mr. McGurk follows:]

STATEMENT oF DAN McGURK, PRESIDENT, COMPUTER INDUSTRY ASSOCIATION

On behalf of the Computer Industry Association, I thank you for the oppor-
tunity to submit views to the Subcommittee on the provisions of H.R. 9203, which
deals with Department of Justice consent decrees, and expediting antitrust
cases, These provisions touch upon a topic of major interest to the people and
enterprises in the computer industry. While industry members may be able to
focus on the interest of the body public as a whole less sharply than their own
immediate concerns, we believe that the over-all interest throughout the country
in the proper and expeditious d’sposition of antitrust litigation, by consent decree
or otherwise, is very substantial.

Let us, at the outset, be relatively specific about why many companies in the
computer industry think antitrust ligitation, and consent decrees, are important,

Put bluntly, we are the inheritors of a concentrated industry problem that two
major cases, two consent decrees, and a third major pending suit have not
corrected.

The computer industry is dominated by one firm. That firm dominated business
machine accounting when the Department of Justice sued it in the 1930°s, and
gettled the case with a consent decree, That firm dominated business data process-
ing when the Department of Justice sued, alleging monopolization, in 1952; and
settled the case with a more extensive consent deeree.
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Now, after seventeen years nnder the second consent decree we can see that
the same firm dominates the central area of electronic data processing—general
purpose digital computer systems manufacture and sale.

After forty years, the basie industry structure remains—one giant, =everal
dwarfs, and numerous mice. Major inhibitions on the growth of smaller firins
still exist. By our count, thirteen private treble damage antitrust actions have
been instifuted in recent years challenging alleged monopolistic tactics of the
dominant firm. The government is now almost five years deep in its own, third,
attempt to deal with the monopoly problem.

The Antitrust Division now seeks a division of the dominant firm into several
competing entities. Were this or another resolution of the case embodied in a third
consent decree, that decree would do much to shape the basie architecture of the
computer business for decades to come : the number and disposition of companies
in it; the terms upon which sales were made: the opportunities for entry and
growth ; and, in some significant degree, the nature and uses of the products the
industry evolves.

We pointed these facts out to the Senate Antitrnst Subcommittee in May of
this year. Since that time we have become increasingly concerned about an
additional aspect of the problem—the excessive length of tHime this third litiga-
tion attempt is taking before trial begins, ends, and judgment results. We note
that H.R. 9203 addresses the problem of excessive delay in antitrust cases, We
support wholeheartedly Section 4 of the bill, providing that in cases of general
publie importance the courts shall eause cases to he expedited in every way. We
recommend extending Section 4 to direct the expedition of relief ordered as well
as trial aspects, in major cases.

If important cases are not expedited to prompt and effective conclusions, or
if it is said that the enrrent judicial machinery eannot be made to work promptly
and effectively, then, gentlemen, I snbmit that you may have to make some legis-
lative judgments on specific industries, as foreshadowed by Senator Hart's In-
dustrial Reorganization Act. You may, indeed, be making legislative judgments
about industry divestiture legislation of one sort or another mueh sooner and
more broadly than any of us wounld have supposed, hecanse of the past failure
of onr antitrust law enforcement sysiem.

Let me attempt to impress upon you, if T may, the size of the problem. The
computer industry is one of the major lines of commerce in this country,
The computer industry is one of this country's fastest growing business zectors.
Today producers in the computer industry, broadly defined, receive an estimated
$12 billion in revenues annnally, and nsers of computer equipment and services
may spend a ecomparable amount within their own establishments. Computers,
together with communications facilities, are assuming a role in the economy
analogous to that of the nervons system in the human body. Computers keep
track of business records, personal records, patients in hospitals, chemieal plant
operations and the progress of space flights.

The business often seems glamorons and exciting. Aside from the glamonr
element—which we in the industry have been know to play up on occasion—
this industry seems increasingly to be a basic requirement for a highly produc-
tive, high integrated, eomplex economy with a high rate of economic activity.

The computer industry nses Ameriean lahor skills in a way prodneing a hich
added value. It contributes over a billion dollars to our international balanece
of payments. This industry is an expression of the leading edge of the skills
and technology of the Ameriecan people. It is not aceident that the world’s most
developed economy is the world leader in computers: rather, our position in the
field is a direct result of onr over-all level of development,

As a leading-edge industry, the computer indnstry can play an important
role in achieving efficiency. progressiveness. and world ceompetitiveness for a
high labor cost, affluent economy.,

How important, then, is a ecompetitive indnstry strueture in this indnstry
sector? We helieve it is extremely important. As T have set out in a footnote,
small and medinm sized firms have made major contributions to the art of
electronie data processing?

! Among these commerelal Innovations were: (1) First general-purpose electronie dleital
computer—Eckert-Mauchley Assoclates (Inter Univac) : (2) First magnetie Arnm memory—
Compnter Research Corn. (Iater NCR) : (2) First marnetie tape auxillary memorv—Eckert-
Manchlev Assoclates (later Tinivae) @ (4) First commereial solid-state eomnuter produe-
Hon—ODC : (5) Linear programmine—Bonner & Moore; (8) First commerecial integrated
cirenit compnter—Seclentific Data Svstems (later Xerox) 1 (7) Commercial kerbonrd to
tape or disc data entry—Mohawk Data Sclonpee. Computer Machinery Corp.: (8) Gen-
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In our view a more competitive industry stroeture would lead to a wider
range and more rapid rate of development, and expand and prolong our inter-
national advantage.

IT this is so, then we have to face the fact that forty years of failure to apply
the antitrust laws effectively is now costing us these additional margins of
domestic progress and international standing when we need both.

The specifics of other industry situations differ. If monopoly problems are as
gignificant in other major industries as in ours, then any major amendment to
antitrust legislation, of the sort now before you, is well worth your most careful
consideration.

We understand the consent decree provisions of H.R. 9203 to be intended to
add a degree of public serutiny and public accountability to the procedure for
settling government cases by agreement between the government and the de-
fendant. We think this a desirable ovjective. Given the importance of antitrust
enforeement, significant improvement in any major feature is worth striving for.
The attached memorandum (Attachment C) prepared in consultation with coun-
sel, is submitted in hope of assisting the Subcommittee in some measure in its
effort,

We would like to make clear that our suggestions concerning possible ways:
to improve consent decree and trial administration are not intended to reflect
adversely upon the intentions or capacities of the Antitrust Division leadership
or staff, We believe the leadership and staff of the Division are characterized
by a high level of dedication and diligence. The Division serves a unigue and
vital role in keeping our free enterprise economy competitive and efficient. The
Divigion’s orientation toward efficient markets and its methods of achieving
them constitute a form of trade regulation superior to many others. We believe
the Subcommittee should heed Mr, Kauper's concern that the consent settlement
process not be made so litigious that advantages of flexibility, expedition, and
efficient use of manpower are lost.

The 1956 consent decree which affects the computer industry has never been
cited as a “sell-out" decree, or as a horrible example of breakdown in the set-
tlement process, We do not snggest that the current government snit should be
seftled by consent decree, under either curreni or revised procedures. Given
the failure of two consent decrees to ereate competitive conditions in the in-
dustry, it is possible that a solution to which the parties can agree will not solve
the problem, and the necessary steps can be taken only by a court order based
on a full trial.

We do try to face a few facts, The 1958 decree did not achieve the basie goals
of the Justice Department suit, as the economy evolved. Consent decrees are
important instruments of antitrust enforeement in this and other industries.
As one witness before the Senate, Mr. Worth Rowley, observed, there are few
“regularized and effective checks” governing consent decrees. If this important
process can be improved, all those who participate in the economie life of this
country may gain, over time,

Now let us get to the delay problem. As we see it, the computer industry sec-
tor, nsers of ecomputers especially, suffers from justice delayed over forty years.

To make matters worse, the government case, to which the smaller mem-
bers in various niches, nooks and erannies of the industries must look for the
opening up of a competitive market, has been under way for four years and
eight months without a trial date being sot,

In all frankness, I must say, gentlemen, that this is almost incredible, and,
in my opinion, indefensible. In the computer industry a firm, or even a significant
sub-market of the industry, can be born, have an exhilarating surge of growth.
encounter the limitations on growth resulting from the dominant company's
presence and practices, and, in some eases, wither, within a space of four vears
and eight months,

eralized time sharing—Rand Corp., MIT, Dartmouth: (9) Virtoal memory—DBurroughs
Corporation; (10) Digital plotting of computer output—California Computer Products,

Another very large—perhaps the most huportant—factor in the redneed cost of eomput-
ing, particularly in the last ten years, is the amazing cost reductions In so tate ecom-
ponents made by the semi-conduector companies, Agide from architectural innovations,
which have maximized the use of these modern cirenits, the cost of semi-conductors has
been reduced about 309, each year for the last deeade. This reduction in cost of com-
ponents is what has made pozsible the enormonsly reduced cost of “hardware.” The cost of
“software'” has moved in the opposite direction. This illustrates the point made in the
text : the computer industry is bullt upon a very broad layer of technical abllity in this
economy,
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Attached are chronologies (Attachments A and B) of the IBM case and the
El Paso cases thus far. You will observe that the El Paso case is eighfeen years
old. Nine years have been taken in struggle over the divestiture ordered in that
case, and it is not yet finished.

These two ecases are, unfortunately, only recent examples of a continuing
problem. Also attached is a copy of an exerpt from a hook entitled “The Suner-
lawyers” in which a prominent defense la wyer deseribes his outstanding abilities
in ereating similar situations (Attachment D).

Because we are close to the IBM case, T point out a few salient points concern-
ing it. The IBM case was filed January 17, 1969. According to the court file, a few
days short of a year later, the plaintiff had finished answering the defendants’
“Interrogatories.” In October of 1970, 21 months after filing, the plaintiff got
around to originating a major request for defendents’ documents,

The parties took a first cut at defining the issues in the case in March of 1972,
three years after the eomplaint was filed. As of today, there has been no definitive
final statement of the issues which are to be tried.

According to a newspaper account—I have no personal knowledge of this—
the ease was delayed prior to 1972 becanse the chief judge for the Southern Dis-
trict of New York held up the assignment of the case to a single judge for all
purposes until an additional judge was appointed by the President to his District,

Whatever the cause of the delay before 1972, we continue to see delaying tacties
and a procedural slowness that do no eredit to the judicial system. Let me give
you an example,

In September 1972 the New York Court ordered TBM to give the Justice Depart-
ment copies of material it had execised from mierofilm on grounds of attorney-
client privilege. TBM challenged tihs before the District Court, then took it to the
Court of Appeals, and the Supreme Court. The Conrf of Avnpeals ruled it had no
jurizdiction. The Supreme Court declined to stay the trial judge’s order. The
defendant then deliberately withheld the documents in contempt of court, This
started another round of hearings before the District Court, and an appeal from
the Distriet Court order fining the defendent for contempf, The whole process
has taken about a year, and a lot of the honrs of the attornevs of the Denartment
of Justice which, in our opinion, should be devoted to laying before the judge
the evidence in the case,

As private citizens and companies subject to suit, we surely want our courts to
be fair in all litigation ; especially government litigation. I venture to say that
none of the members of the Association T represent really believes that he is en—
titled to four years before even ting around to polishing off a defintion of the
issues in a case. Nor would we st st that our companies are entitled deliberatoly
to stand in contempt of a ecourt order which, after all, merely requires that a cor-
poration show the court some documents relevant to whether it did what it is
accused of having done. If any company does expect that, it is, in my opinion,
asking for a lawless society.

With due deference to lawyers, courts, the government. and the judieial sys-
tem—I am, after all, only one among many men who have helved make and
peddle computers—TI submit that the American peonle are ¢ 1 great deal
less than they should get out of the law and the courts, in this kind of situation.
If this is not intolerable, it shonld be.

In our memorandum on H.R, 9203 (Attachment C), we have submitted to yon
81 stions for adding to Seetion 4 of H R, 9208 to help prevent this sort of thing
hapnening in the future. In brief, we suggest that the diseovery process be tight-
ened up, deliberate refusals to diselose documents subject to discovery he
punished sufficient!y to stop the practice of trying to hide the bLall from the
eonrt, and some redtraints be put on promiscuons appeald from Distriet Court
orders for the purpose of delay.

We would expect that some might say that moving discovery alonz more
rapidly in major antitrust cases, and providing for more review of consent de-
erees, wonld cost the time of many attorneys, and much money,

We ¢ understand how an agency with resources as limited as that nrovided
the Antfitrust Division would be somewhat concerned ahont anv set of require-
ments, however well intentioned, that impose a significant new workload on it.
As this Committee may know, the Division's budget for policing the antitrmst
Iaws across the entire economy is on the order of only £11-12 mi'lion a year.
Numerous agencies with much more limited mandates receive multiples of this
kind of funding,

In our view, the answer to concern about additional workload lies at least
in part in inereasing the resources given to the Antitrust Division. The Associa-
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tion has expreszsed this view to the Office of Management and Budget, the Justice
Department, and to the Judiciary Committee of the Senate. And we would make
the point to you. Let us be coneerned about efficiency and economy in the judicial
process, and in law enforcement. Let ns also take the time and money to do a
thorough and effective job in major cases where the economie stakes for the
nation run into the billions of dollars. One of the most cost effective measures
to improve competition in our economy might well be to significantly increase the
budget of the Antitrust Division.

A5 to the discovery and case expedition aspeet of inereased expense require-
ments, I am led to observe that much if not most of the money spent in the case
I have seen seems to be spent in thwarting discovery. If the case incindes a
ma jor monopolization, the defendant does not lack for money, He is generating
excess profits daily.

I have already indicated our views on the matter of increasing the funding
for the Antitrust Division, insofar as the government side of the funding equation
is concerned. We would much rather see the government spend $25 million a
year in tax doliars and bring even the most important cases to a fair and just
conclusion in, say, five years, than to see the government spend $12 million and
let the case drag on inconelusively for deeades. In either event, defendants will
spend multiples of what the government will,

I have used a number for Division funding twice the current Division budget.
I do not necessarily suggest that you double the budget tomorrow. As a chief
executive, 1 learned that you have to build organizations earefully. T suppose
this may be even more true in government ope rations with key decision making
funetions. 1 do suggest that yon and the Division should have a well-thought-out
plan for staffing up the Division over a few years. 1 also suggest that this plan
should make specific provision for aceelerated handling of major actions. And 1
venture to suggest that when the Di on knows it has a major, complex action
on its hands it should formulate very clearly and specifically a program for
handling that case on a planned, thoroughly-worked-out timetable,

I can tell you this, The dominant company in the computer industry didn't get
where it is today without having this kind of management capability. The firms
I worked with had to have a capacity to organize in the way 1 am suggesting
the Division and the courts organize, just to survive,

We are all human and all plans, ineluding litigative plans, are apt to slip. If
we are all humans. T would think the government and the courts conld acquire
management skills as well as salesmen, mathematics professors, English majors,
and the diverse assortment of other people who make up the computer industry.

Finally, we are looking down the appeals road. We have the ¥l Paso case
bhefore ns. We have seen appeals used as a delaying taetic in the early vears of
the TBM ease. We wonder how long we will have to wait for a final implementa-
tion of relief in this ease. Five years? Ten years? Fifteen years? Twenty years?

We wonld suggest that you consider allowing a direet appeal to the Supreme
Court for any case certified as of major importance by either the Attorney Gen-
eral or the deciding Distriet Court. This conld reduce appeal time in the most
significant cases. We would also suggest that you consider inserting language
in the bill directing that in eases deemed to be of major importance expedited
attention be gi\'ml to effectunating final relief, as well as the initial trial of the
case. If the case ig important enough to be explained in trial, it is important
enough to jnstify prompt, expedited im;)l(’m('l]f'ltinn of the court's judgment. That,
after all, is what the ease is or should be all about.

I am prepared to respond to any questions you may have as best I ecan,

ATTACHMENT A

Chronaology of Government and major private IBM cascs

First major Justice Department antitrust suit against 1932,
TBM.
Second major Justice Department suit against TBM: 1952,
monopolization charged.
Consent decree settlement 5
Control Data Corp. suit against IBM (alleging December 1968,
imonopolization).
Third major Justice Department suit against IBM January 1969.
monopolization,




Telex suit against IBM filed

First tentative definition of triable issues in
v. IBM 3rd.

Government tentative definition of triable issues, and
tentative statement of relief sought in U.N, v.
IBM 3rd.

Control Data suit against 1BM settled

District court decision in Teler v, IBM_____

Depositions in Government case ordered available
to public,

Discovery in U.8. v. IBM 3rd finished

Final definition of issues in U.8. v. IBM 3rd

Trial schedule for U.S. v. IBM 3rd

Trialin USB.v.IBM Srd o e e oo

Relief ordered in U.S. v. IBM 3rd

Relief effectivein U8, v. IBM 3r@ o oo

Length of time from first major Justice Department
action against IBM to date.

Length of time from first comprehensive consent de-
cree to date,

Length of time from filing of
complaint to date.

Length of time taken for Telex trial: from complaint
to distriet court decision,

Length of time from Control
settlement.

Length of time from .S, v, IBM 3rd complaint to ef-
fectnation of relief,

Length of time from Justice recogunition of monopoly
problem to effective cure,

Justice Department

Data complaint to

ATTACHMENT B
Chronology of U.S. .

Justice sues El Paso for acquisition of Pacific North-
west pipeline,

Federal Power Commission approves merger

U.S. Supreme Court finds FPC could not exempt mer-
ger from antitrust laws,

District court finds merger not violative of antitrust
laws,

Supreme Court finds merger violates antitrust laws
and orders divestiture without delay.

District court accepts El Paso divestiture plan

sSupreme Court finds divestiture plan unacceptable
and assigns case to different district court,

Distriet court adopts new plan for divestiture

supreme Court takes appeal on motion of two young
lawyers and finds second divestiture plan inade-
quate,

Supreme Court dismisses motion to make divestiture
optional,

Previously chosen purchasers of divested assets held
disqualified by distriet court; new purchasers
cliogen,

Supreme Court denies appeals on selection of new
purchasers,

Final divestiture e et

Time from Supreme Court order of antitrust viola-
tion and direction to effect divestiture without
delay until final relief effective.

Time from filing of suit to final relief effected

January 1972,
March 1972,

October 1972,

January 1973.
September 1973
August 1973,

?)
(%)

(?}

(?)

(7}

41 years,

17 years,

4 years 8 months,
1 year ® months,

4 years,

Bstimate 8 to 15 years

20 years to infinity,

El Puso Natural Gas

July 1957,

December 1959,
1962,

1963,
1964,

1965.
1967.

1968,

1969,

June 1972,
August 1972,
March 1973.
(7

D to 10 years.

16 to 17 vears.
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ATTACHMENT C
MeMORANDUM 0N Provisioss or H.R. 9203

I. CONSENT DECREE PROVISIONS
General comment

The objective of the consent decree provisions of the bill should be to integrate
the possible gains of additional publie serutiny and judicial intervention with the
primary advantages of conset decree procedures—expedition and flexibility in
achieving the basic purposes of government prosecutions of antitrust law viola-
tions. The costs of additional procedures should not exceed their direct and in-
direct values.

Specific provisions

A, Section 2(b) :

1. The requirement of 60 days public review is a small loss in expedition; at
least in major cases, if not all cases, the advantage of publie review would out-
weigh this cost.

2. The “public impact statement” requirement of the Justice Department is
analogous to the requirement that the judge explain his decision after trial with
an opinion. This seems neither unreasonable nor unduly burdensome, since the
Department has hopefully reasoned out the impact in arriving at a proper consent
decree.

B. Section 2(c¢) :

Public display, and response to comments, would seem to serve the purpose of
publie visibility without unduly burdening the Division; certainly this wounld
seem to be the case in major suits, The section might be marginally improved by
making explicit the requirement that the court get a copy of public comments,
and terming the Departinent’'s commentary on views submitted an unalysis
rather than a response.

C. Section 2(d) and (e) :

Taken together, these two subsgections require that the court make a judgment
that entry of the decree is or is not in the public interest, and authorize the
judge to enter upon an extensive inquiry to support that judgment.

If extensive inquiries become commonplace, much of the utility of consent
decrees could be dissipated. Arguably, this would be unlikely, because judges
generally seem more inclined to settle cases than to extend them. Arguably, on
the contrary, a court might feel the statute required inquiry to support an in-
dependent “public interest” finding in almost every case.

The potential for an amount of independent inguiry clogging up courts and the
Department’s enforcement program could be limited in several ways, including:

{n) Language in the bill and legislative history to the effect that the inde-
pendent inquiry authority is to be used discriminately and with a view to the
advantages of expeditious disposition of cases,

(b) Language in the bill limiting the use of the explicit “public interest"”
finding and any supporting inquiry to major eases as certified by the Attorney
General or the District Court. Such “major case” designation would also control
appeal direct to the Supreme Court, and be defined with reference to (1) The
amount of commerce involved; (2) Governing legal prineiples involved; and (3)
Unique and especially significant impact on structure or conduct in the par-
ticular industry invelved, or on other significant portions of the economiec fabrie
closely linked to and affected by the line of commerce involved.

(¢) Language in the bill confining judicial action to sitvations in which the
decree seems clearly inadequate or perverse.

This might be done, for example, by predicating any refusal to sign a decree
and inquire further into the matter upon a finding that the entry of the judgment
is or appears likely to be inconsistent with the public interest, as distinguished
from requiring an afirmative finding of consistency with the public interest in all
cases. Blements to be considered wonld be excessive shortfall in achieving the
goals of the lawsuit, visible and substantial anti-competitive potentials in the
proposed judgment, or other compelling circumstances.

(1) Some combination of the above.
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D. Section 2(f) :

The Assistant Attorney General has objected to exposing the direet negotia-
tions of plaintiff and defense counsel, Other witnesses have suggested limiting
dizclosure to communications with Executive Branch entities other than the
Antitrust Division, The latter approach would seem io advance the cause of public
information without eramping those immediately involved in the negotiation of
the decree, If greater disclosure is required, this might be considered at a later
time.

1. Section 2(g) : No Comment,

Concluding suggestions as to consent decrees

Publie understanding of and impact upon the consent setilement process is
highly desirable, This should be achieved while leaving room to work for the S[e-
cialists charged with the enforcement job. What emerges from the legislative
process shonld eontain provisions tending to significantly increase public aware-
ness and discussion of what is going on in individual e . The net result should
be to diminish the likelihood of short-falls in performance, without requiring

detai , extensive judicial second-guessing of the settlement in every case,

ems headed in this direction. Refinements of the sort sugrested may
increase the manageability and improve the net value of the legislati

II. EXPEDITING ACT PROVISIONS
Section }
The language of Section 4 of HL.R. 9203 directing the judge trying the case or
the chief judge of the Distriet in v h the case is located “to assign the case for
£ rliest practicable date and to eause the case to be in every way
ay be adequate as to trial administration, because of its generality
* intent. The language might be improved by a measure of particular-
ization cifieally identifying areas of concern and potential improvement.

IT the case is sufficiently important to be expedited in trial, it is prot:ably of
sufficient importance to be expedited as to the final relief sought. We would
therefore recommend that the expediting act reach the relief stage of the c

The following language, to be inserted at line four of it f of the Hm
print of ILR. 9203, would extend the lan ¢ of Section 4 H.R. 9203 to relief
questions, and particularize, without lmif actions which may be taken to ex-
pedite the judicial management of e in both trial and relief stages.

“Upon and after the filing of such certificate, it shall be the duty of the judge
designated to hear and determine, or otherwise to administer, the ¢ or the
chief ju of the distriet conrt if no judge has yet been designated, to gn the
case for hearing, o, after appeal, such action as is directed by courts of ¢ wllate
Jurisdiction, at the earliest practicable date, and to cause the case to he in every
way expedited with respect to the duties to be performed by the court, inelud-
ing the direction and administration of final relie

Provision for expedition may include, but shall not be limited to:

(1) The assignment of a judge with parti r experience and competence in
antitrust and trade regulation law, whether from the District in which the case
is brought or from another District.

(2) The shifting and limitation of assignments with respect to the judge han-
diing the ease, so as to permit adequate concentration of time and effort.

(3) Provision of additional and unusual administrative support, to facilitate
the handling of documents, examination of evidence, and supervision of attorneys.

(4) Close supervision of discovery and other pretrial preparation programs,
to the end of ereating ample, thorough trial records within the shortest feasible
period of time, in accordance with the need for prompt adjudication of major
i s put in controversy.

5) Use of supplementary personnel to compile and digest data, assist the
Judge in analysis, 1 perform similar functions.

(6) In the ease of divestiture or other relief, if necessary and as appropriate,
the appointment of a receiver for the assets and operations of the firm or firms
as to which division or divestiture is required, to insure prompt and willing
compliance with eourt order,

The last provision (Item 6) may seem a drastic step. Experience in the El
Paso ease indicates that a determined, solvent company in possession of assets as
to which divestiture is required ean make that possession equal nine-tenths of the
law, in slowing down and complicating division or divestiture. The prospect of a
discretionary appointment of a receiver, if found necessary to insure willing ecom-
plianee with the court order, could diminish a company’s incentive to pursue
extended guerrilla warfare with a judgment with which it disagrees.
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Section &

The following language, added to Section 5 of H.R. 9203, is directed toward
curtailing observed abuse of the appeals process as to discovery issues in major
litigation.

“There shall be no right of appeal from District Court orders requiring dis-
covery of documents and evidence, nor any right of appeal from any Distriet Court
order for ¢ivil contempt of court as to failure to comply with court orders con-
cerning appearance of witnesses, production of documents, response to deposi-
tions and other evidence, discovery procedure, except upon a showing of gross
and willful abuse of diseretion. Any appeal on grounds of gross and wiilful abuse
of discretion shall be expedited so as to result in the minimum feasible delay of or
disruption of pretrial or trial proceedings.”

fustinetively, Americans favor the right of appeal from a decision of any single
authe y. In the case of pretrial discovery of facts relevant to a major govern-
ment antitrust complaint, the hmportance of rapid and full discovery of informa-
tion—or, conversely, the intolerable eifects of permitting extensive obstruction
of attempts to secure the facts—together with the fundamental soundness of
the general policy of having government trials as pubiie and open in all respects
as is possible, justify granting a trial judge wide latitude in ordering the produc-
tion of documents. At least three safeguards remain: The provisions of court
rules and traditions of the law concerning evidentiary privileges and protective
orders: the prospect of reversal of the judge's final decision if a discovery order
prejudices the fairness of the trial ; and provision for appeal of a civil contempt
order if the judge is acting with a gross and willful abuse of diseretion.

Unnecessary delay in appeal can cause burdens and logses commensurate with
the economic consequences of the judgment. If major cases require expedited
trials they may also require expedited appeals.

We are dubious about entrusting entirely to the trial judge the deeision as fo
whether a ecase is of sufficient importance to go directly to the Supreme Court
on appeal, Both the Court and the Attorney General will be subject to infirmities.
The Attorney General is likely to be in a better position to assess the significance
of the particular proceeding relative to the entire range of proceedings under
way and before the Supreme Court.

We would therefore suggest that an appeal go directly to the Supreme Conrt
if oither the Attorney General or the District Court determines that immediate
Supreme Court review of the case is of general public importance.

The ability of the Snpreme Court to control its own docket, and the public
aceountability of the Attorney General, can be used to prevent court clogging
from unnecessary and improdent certification by the Attorney General.

ATTACHMENT D

Excerers FroM “THE SUPERLAWYERS"

(By Joseph C. Goulden (pp. 204-295) )

“In some cases, delay is as important as victory. Profits continue while a
proceeding ags, So does the lawyer’s bill, When they become old and mellow,
lawvers will even brag in public about how they've led the government in cireles.
Bruce Bromley was an active antitrust attorney in Washington and New York
before and after serving on the New York Court of Appeals bench. He was
astoundingly candid in a 1958 talk to a conference at Stanford Law School :
T was born, I think, to be a proerastinator,” Bromley said. ‘I quickly realized
in my early days at the bar that I could take the simplest antitrust ease that
(the Justice Department) could think of and protract it for the defense almost

infinity.” In one of his early cases Bromley defended an antitrust action against
Famnous Players-Laskey Corporation, a theatrical and movie booki company,
for block sales of motion pictures. Famous Players said to exhibitors, in effect,
‘If you want a license to exhibit one hundred four pictures we are going to make
next vear, you must take them all, or yon eannot have any.’

“Bromley hoasted, ‘That proceeding lasted fourteen years., The record wag
nearly 50,000 pages, and there were thousands of exhibits. I was on the road for
fonr vears almost without interruption. sitting in sixty-two cities . . . We won
that ea and asg you know, my firm's meter was running all the time—every
menth for fonrteen years. The president of that company was a good friend of
mine, and the eompany was very prosperous. He was accustomed to road show
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productions of the most lavish nature and feature pictures that cost a million
dollars or more. He saw nothing at all untoward in this Young lawyer of his
making a road show production out of his lawsnit.'

“Bromley also defended United States Gypsum against an antitrust suit filed
in 1940. Thurman Arnold, then the Assistant Attorney General for antitrust mat-
ters, knew Bromley's skill at muddling a case and songht to expedite the suit by
convening a special three-judge court. He told Bromley, ‘T'll fix your kite, my
friend." Bromley laughs. “The case lasted eighteen years. That three-judge court
was a lawyer's paradise. We had discovery of hundreds of documents. There
were six sets of defendants and six lawyers, The proof of the government, which
took nearly a year, consisted in large part of comments or Admissions of
coconspirators. At the trial a document would be offered in evidence and then
handed to each defense counsel, who would take five or ten minntes to read it.
Each one would then get up and object. The presiding judge wanted a good
record, ‘so he made each attorney state very carefully the grounds for each
objection. Then he would state his ground when he came to rule . . . This served
as a sort of inspiration to his brethren. and they finally got the habit. The one
on his left would coneur and state what he thought was the ground. Once in a
while the fellow on the right wonld dissent, and of course he had to state his
ground. . . . We went on for months and months and months. . . ' Lamentably
for Bromley and other chronie procrasinators, tightened procedural rules now
make it more difficult—but not impossible—to stall an antitrust proceeding.”

Mr. McGurk. Thank you, sir.

We believe very strongly that this is a very important piece of legis-
lation and we support it wholeheartedly. Although we have submitted
certain specific changes that we suggest be mmcorporated with the legis-
lation, not only do we support it, but one of my major H}ll]'l.}()ﬁ(‘s here
today is to describe to you some of the reasons we believe it to be
Important and why we think it should be adopted.

As of today, the United States is the world leader in the for mulation
of antitrust legislation. It is, I believe, one of the important sources of
our economic strength and viability. However, in the enforcement field
today, it would appear that we fend to be falling behind the other
countries of the world, and although this bill is to specifically change
the legislation, we believe it will aid in the enforcement of the legis-
lation that we already have,

There are three major provisions of the bill, as you know. The
increase of the penalties for violations, and I won't comment. on that.
That seems like an obviously clear-cut, necessary change, with the
inflationary period and the size of corporations today.

Secondly, it has to do with consent decrees, and I will have con-
siderable comment on those, and on expediting them, which I think is
perhaps the most important aspect of the bill at the present time.

Consent decrees, as you may know. Mr. Chairman, are the unusual
outcome of the antitrust actions brought by the Justice Department.
The Justice Department claims a win rate in the a rea of 75 percent and
over 80 pereent of those wins are consent decrees. So the consent decree
is an extremely important tool. and therefore improving it as a tool
for enforcement of antitrust, we believe to he vital.

The disadvantages that consent deerees have. and the remedy which
this bill proposes, is that the public be broueht into the process of deter-
mining consent decrees: The public be given an opportunity to com-
ment, interested parties who are familiar with the problem be able to
have their views considered by the court before the decree becomes
final. T think this has been an important problem in the past, that the
public interest is sometimes not considered. This is part icularly appar-
ent to members of the computer industry. There have been three gov-




113

ernmental actions for antitrust against the same company over a
period of 40 years.

The first one resulted in a negotiated settlement, the second one
resulted in a consent decree, and the third one has no trial date,
although it was instituted almost 5 years ago. The consent decree that
was entered into in 1956, for example, contains provisions which at the
time undoubtedly appeared to have reasonable potential for curing the
|ll'u]s|('m.

However, members of the computer industry outside the Justice
Department and the litigants in that particular case could, T am sure,
have improved the thrust and comprehensiveness of that consent
decree had they heen consulted. So T believe that provision of making
the pul lic able to sensib! y correct and comment on a consent decree is
very important.

We have some specific comments in my written testimony as to some
of the problems—answers to some of the problems that people raise
which have to do with the job of the Justice Department.

Let me get now to expedition, and that is extremely important,
because as you gentlemen and ladies llndmlhtvtllv I\nm\—\lm have
more legal hac melml than T do—the key defense in almost any anti-
trust suit today is delay. T submitted with my testimony an article
from a recent []1[]5]][‘]“(111 that described a top la wyer tpilm-r how good
a defense delay is in an antitrust case. We firmly believe that since
justice delayed is justice denied, this opportunity for private liti-
oants to thwart the Government's antitrust actions by delay should
and must be stopped. Tt is important that antitrust cases be (\\]mdl od,
becanse if they are not, and the problems are real. then yon gentlemen
will be asked. as the Congress. to pass legislation directly to cure some
of the problems of antitrust in our industry, rather than leave that
to the exeentive braneh and the courts.

Let me give you some examples of delay and some data on delay
that I believe is pertinent for vour consideration.

In the envrent I7nited States v. I BM antitrust suit, which was insti-
tuted in January of 1969, there have been over 40 nullmn doecnments
which have been asked for by the Justice Department, which they are
attempting to understand and IT}(Ul]iﬂl;l‘i‘ mtu tlwll' case. The discov-
ery process has taken at least 4 of Hu- b years, and any good lawyer can
find m: iy ways to slow up the discovery procoss, 3 lmr‘n has Deen an
altercation in this case extending to the appellate conrt, once to the
Supreme Court. and again on appeal to the Supreme Conrt, over 1,000
documents out of 40 miliion which the defendants believe ~Jm11f 1 not be
discovered.

The Justice Department has heen l! xd up for an inordinate amount
of time on what appears to be a relatively small issue. Assuming that
we want to enforce the laws expeditiously and aveid these delays, how
can this be ncecomplished?

Again, in my im‘lll'-‘t" the computer industry, there is a recent
example of a comparison 1wh\ een governmental suit 'l’ll] the pr ivate
suit. Three yvears after the U.S. Government filed an antitrust action
on approximately the same grounds as the pr ivate company filed one
in Jannary of 1972, that company has already gone to conrt and had a
decision at the distriet court level in their favor. And that, T think,
shows how vigorons enforcement, althongh on a smaller ease, can eveate
more expeditious handling of these eascs.




114

One of the great problems that the Department of Justice has is that
in any antitrust action, the defendant normally spends 5 to 10 times
as much in total manpower and resources as the Department of Jus-
tice does, and one of the suggestions that we gave to this committee.
not necessarily direetly pertinent to this bill, is that the Justice Depart-
ment should have its Antitrust Division increased in resources over
time. We are snggesting, for example, that the $11 to $12 million that
the Antitrust Division has as the sole way in which our laws in this
important topic are enforced, could well be doubled over a reasonable
period of time, so they do have the resources to pursue these cases
expeditiously, fo fight the delaying actions with the necessary multi-
teams of lawyers, to match those that the defendant also uses, in order
to bring the cases to a more expeditious conclusion.

I think another way which is alveady in our expediting act, which
1s slightly amended in this bill, is the appointment of either multiple
judges, or a special prosecutor by the Justice Department in extremely
large cases. There are a number of ways, that is to say, that these cases
can be expedited. Some of them require the legislation before you and
some of them require more active support of the Antitrust Division by
both the Congress and the executive hranch.

As I have outlined in my testimony, the computer industry is one
of the top five industries in the world today, in terms of size. All
predictions indicate that it will be the largest industry in the world
by 1980.

It has been burdened with a serious problem of antitrust as demon-
strated by three separate Government suits against the same company
in that field over a period of 40 years, We therefore are keenly con-
scions of the need to enforee our antitrust laws and urge the adoption
of this bill.

Thank you, Mr. Chairman.

I would be happy to answer any questions that the committee may
have.

Mr. Frowers. Thank you, Mr. McGurk.

In addition to the proposed legislation that we hope can be used
to expedite antitrust litigation, is there some additional way to have
such action, for example by policy formulation and procedure in the
execntive branch?

Mr. McGurk. Well, in the executive branch, as T mentioned, Mr.
Chairman, we believe that the Antitrust Division of the Justice De-
partment is inadequately funded by about a factor of two. It is our
understanding that their budeet is between €11 and $12 million. and
we believe it should be probably, if. this is going to be an important
aspect of the improvement of our economic system, it should be funded
at perhaps twice that level.

There has been much testimony about the fact that almost any
major defendant in an antitrust case spends more in legal fees in its
defense than the Antitrust Division spends on all cases in a year. There
is one place, in the executive branch. and the second place is eonnected
to that, that is with greater funding and the building up of resources
over time, we believe that better management of these resonrces by
such techniques as appointing special prosecutors or managerial
groups in the same way that large law firms work, would help.
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As far as the judicial system is concerned, T think that the com-
parison between the private antitrust suit that I mentioned and the
Government one is instructive. It is not solely because it was a pri-
vate litigant. In that private suit, the judge assigned to the case was
a judge who had no other responsibilities than the trial of that case.
As a consequence, he became extremely familiar with the background
of it. He conducted the trial in a most timely manner, he had the
opportunity to read something like 40,000 pages of documents that
were submitted in the case, and T believe by his final decision he
showed an understanding of the industry which is unusual for such
a nonmember. By contrast, the judge in the Federal case has a case-
ioad of some 400 other cases, one of which is a small one called
Penn Central, and as a consequence, cannot possibly give the same
time and energy to this important governmental case as if he were
unloaded.

So we believe in bath aveas there can be direct actions which can im-
prove the litigation in important antitrust cases.

Mr. Frowers. Mr. McGurk, if you have any knowledge yourself
of the in-house operations of the Antitrust Division, could you tell
us if they are efficiently using the money that they now have, the $11
or $12 million? Do vou have any judgment on this?

Mr. McGurk. My opinion, my belief, sir, is that they are dedicated,
hard-working group of individuals who appear to use their resources
quite well. T am sure that as in any organization spending $12 million,
one can find fault. But in terms of the amount of effort and dedication,
T think the working level at the Antitrust Division is using their re-
sources well.

Mr. Frowers. I will pass now to Mr. Hutchinson.

Mr. Pearce. Mr. Chairman, if T may, as counsel, as an ex-counsel
from the Antitrust Division?

Mr. Frowers. Your name, sir?

Mr. Pearce. Jack Pearce. T am counsel in Washington, acting as
counsel to the Computer Industry Association.

T would endorse what Mr. McGurk said as to the hard work of the
Division staff and good use generally of the money they have available.

One of the problems T wonld suggest. from some personal experience,
is illustrated by a major ease like the /7B case or the £l Paso case—
after a decision was made that there had been a violation of the anti-
trust laws in the Z7 Paso case the parties and the courts have taken
9 years trying to get a divestiture of the company. The Supreme Court
judged it should not be acquired. One of the problems here—perhaps
you can relate it to a lack of resources, or perhaps a need for some-
what more planning in the Division, and the Court—as Mr. MeGurk
said, is getting the large major cases being done on an expedited time
frame. Within the Division. very often. vou will find a senior lawver
will be appointed and he will have one or two seasoned men with him,
and perhaps some more junior men with him. This is a constant prac-
tice, perhaps the best that can be done with what they now have. If
von are litigating against 40 or 50 lawyers, it doesn’t get the job done
very quickly very often. If they had more resources and simultaneously
had some kind of requirement that the trial teams be put on a time
frame. or a time schedule, cooperating with the judiciarv, of course,
then the net effect of that addition of resources and additional plan-
ning could be a beneficial change.
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Mr. Frowens. That all sounds good except for one thing. T am now
referring to the /B cases. A private case was just handed down. The
(rovernment's case has not been brought up vet, It looks like maybe
the profit-minded lawyers carry through and the lawyer who is on a
contingency proceeds more expedit iously than the Government lawyer
or the defense lawyer.

Mr. Prarce. I am afraid that is true.

Mr. McGurk. Mr. Chairman, let me add one comment to that. It is
my understanding that the Antitrust Division has a larger team of
both lawyers and economists and assistants on this TBM case than any
other antitrust case in historv. One of the problems, 1 believe, is that
because there has not been a ba kground of doing the sort of resource
management which as a private entrepreneur I am familiar with. the
Justice Department Antitrust Division has no background in doine
that. T am sure that if they had more resources and applied them more
diligently and managed their resources better. they could do a better
job.

[ think they are diligent, hard working. T did not say that they man-
aged their resources well. And perhaps that is where they miss,

Mr. Frowers. There is a possibility, isn’t there. that vou could over-
prepare a case?

Mr. McGurrs. Absolutely.

Mr. Frowers. You know, there comes a time when the plaintiff just
has to go forward, and it would seem to me that the only conclusion
that T can draw from the recent private actions as compared to the
Government’s 7B case, is that the Government is movine mayhe too
cautiously. Maybe that is in the public interest. I don’t know. But
4 vears is a long time.

Mr. MeGurk. Almost five, Mr, Chairman.

Mr. Frowesrs. Tt does not take a long time to prepare a case if you
have five lawyers working on it.

Thank vou,

Mr. Hutchinson.

Mr. Hurenixsox, Thank you. Mr. Chairman.

[ note that you appear on behalf of the Computer Tndust ry Associa-
tion. Could you describe that association and its membership? T under-
stand you don’t represent IBM, but do you represent the rest of the
computer industry?

Mr. McGuri. We are a nonprofit trade association. open to every-
body. We have invited all companies to join, and IBM has not aceepted
our invitation. We have 25 members. We're only 15 months old. and
these 25 members have grown from 7 who founded it 15 months ago,
and in general, we represent the smaller companies in the industry.
Those that are under $150 million in annual revennes.

Mr. Hureninson. How many companies arve in the industry al-
together?

Mr. McGurr. Well, approximately, T would guess if you excluded
& guy in a garage, you know, who might say he is in the industry,
there are probably 1,000 companies of various sizes that are par-
ticipating.

Mr. Hureninson. That many?

Mr. McGurx. Yes. T don't exclude two people in the garage.

Mr. Hurouinson. Pardon ?
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Mr. McGurk. I excluded one person in a garage, but not two in a
garage.

Mr. Hurcninsox. I see. All right.

In your prepared statement and your summary statement before
this committee now, you have emphasized the importance of expedit-
ing these cases. Do you want the law to remain as 1t is where the direct
expedition to the Supreme Court is concerned ?

Mr. McGurk. Congressman Hutchinson, we want that to remain
when the case is declared to be an important case. I believe in the bill
there is language to designate a case to be an important case. Those
we think should go directly to the Supreme Court.

Mr. Hurcainson. Would you support wording of the bill in that
regard ?

Mr. McGurg. Yes, sir; we do.

Mr. Hurcarnson. All right.

Now, I believe the bill in its present form would require that cer-
tificates of major importance be made by the Attorney General and
concurred in by the district court. Your statement suggests that an
alternative should be provided so that either the Attorney General
or the district court could make the determination.

Mr. McGurk. Yes, sir.

Mr. Hurcrinson. Why would you leave it up to the court?

Mr. McGurk. If you don’t mind, T will ask our counsel to answer
that question.

Mr. Hurcrinson. All right.

Mr. Pearce. There are perhaps—it’s a matter of caution, a feeling
that the antitrust cases are substantial, of economic importance. a
judgment that if either the district court or the Attorney General, for
reasons which appear to be good for each of the respective parties,
feel the Supreme Court’s attention is warranted—the Supreme Court
ought to have a chance of putting it on the docket.

Mr. Hurcarssox. But the United States is the moving party. They
are the prosecutors. The court’s function, as I have always supposed
it to be, is a passive function. For instance, if the Attorney General
determines it was not an important case, why should the district
court concern itself on this matter?

Mr. Prarce. Congressman, 1 could concede that that is a valid, if
vou will. position. Tt is possible, and in some major cases, by reason of
the fact that the administration at that point in time, they might not
weigh antitrust very heavily and they may not weigh the case in that
particular industry very heavily, and when a large portion of the body
would make a different judgment. the court’s independent view of the
matter and the importance of the matter might be bronght into the
equation. T would snggest that in my own case, as counsel to the associa-
tion. my own thinking is that the recommendation to the association
would be that T would put the Attorney General’s judgment of im-
portance on average, given the ups and downs and people and parties
and the administration of justice. on average, T would put the Attorney
General’s determination as to importance ahead of the court’s deter-
mination in deciding whether it should go to the Supreme Court.
Simply by reason of the fact. as you say. the Government is the moving
party. it has the Attorney General—the Attorney General is in a posi-
tion to look over the whole field of antitrust enforcement at that time,
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and can look at the Supreme Court’s docket, and all other things being
equal, he can make a little more informed judgment as to the relative
importance of the matter. The suggestion for putting them both in was
an additional bit of caution, if you will.

Mr. Hurcrinsos. Isn’t it preferable that the court be removed from
this determination ?

Mr. Prarce. That is an alternative.

Mr. Hurcninson. Now, in the appendix to your statement, you say :

We are dubious about entrusting entirely to the trial judge the decision as to
whether a case is of sufficient importance to go directly to the Supreme Court
on appeal. Both the Court and the Attorney General will he subject to infirmities,
The Attorney General is likely to be in a better position to assess the significance
of the particu'ar proceeding relative to the entire range of proceedings under
way and before the Supreme Court.

I wonder if that statement doesn’t run contra ry to what you have
just told us?

Mr. Prarce. No, if you put the court in a backup pesition, let us say,
as I believe T just tried to say. the Attorney General is probably in'a
better position most of the time. However. lot’s suppose that one-one
hundredth of the time, the Attorney General declines to make a judg-
ment of importance, and the court as a backstop might make an
appropriate judgment that this should go to the Supreme Conrt.

In that case, the backup of the district court mioht be important.

Mr. Hureminson. You are asking the district indee to act on a
responsibility and duty which is not his. T don’t think, the district
judees wonld welcome that.

Mr. Pearce. Perhaps not, Congressman.

Mr. Hurcrinson. Tt seems to me you are asking him to do something
out. of his proper judieial duties. Tt is not up to him to determine which
way the Government wants to take the ease. T don’t think the judges
should make the determination of what is in the public interest. T think
he should make a determination only of what the law requires.

Mr. Prarce. I might want to respond to that, because that is some-
thing T had a few thoughts on.

[ think Mr. McGurk wanted to make a comment.

Mr. McGurr. Yes. T wanted to say that perhaps one of the reasons
for suggesting this is that many of us in the computer industry are
quite paranoid. Perhaps an example of this would be the case deter-
mined by the district court in Tulsa, this governmental case, for exam-
ple, was filed on the last day of one administration, and has oone
through a 4-year administration, and looks to be probably still active
when we have a new President.

At the same time, the judicial expedition of this case in the New York
court was apparently held up because of an altercation on the ap-
pointment of additional judees, We want to try to make sure there is
more than one avenue to declaring a case to be of national importance,

Mr. Pearcr. If T may respond to the point you just raised abont
public interest considerations, T might snooest that in interpreting the
word public interest, the court sitting in that antitrust law case would
seek to determine whether the decree effoctuates the purpose of the
antitrust suits. This would be the concept of the public interest
determination.

Mr. Hurcminson. I thought that was the intent of the langnage.
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The language will have to be perfected to say that more explicitly,
[]lmi;_{ll.
Now, you said in your statement, in the appendix on page 2:

_ Language in the bill confining judieial actions in which the degree seems clearly
inadequale or perverse.

Can you suggest that the judge is to determine the matter as it ap-
pears to be? That seems to be slightly inconsistent with the public
interest. What is the advantage in your mind of making a negative
determination instead of a positive one?

Mr. McGurk. I think perhaps, Mr. Hutchinson, for the reasons you
stated, it seems like it’s stretching the judicial function to make a posi-
tive determination that it is in the public interest. But subsequent to
public comment, he could make a negative determination that it ap-
pears—it goes against the public interest. It is just a less burden of
judicial activity, you might say.

Mr. Pearce. I might also say

Mr. Hurcrinson. Would it be easier under the cireumstances to
find it inconsistent ?

Mr. McGurxk. I think it would be a more complete and difficult job
for him to say ves, this is in the public interest, where he might be
able to say it doesn't appear to be.

Mr. Hurcmixsox. I see. Well. there is a pretty fine line there.

Mr. Prarce. Might I snggest, Congressman, that these amendments,
the ones that you focused on on page 2, were or are advanced more in
the nature of refinements and could be inserted should there be a judg-
ment by the legislature involved that the bill reaches too far and per-
haps imposes too much of a burden. These are ways to cut down that
burden 1f people feel there is too much of a burden. These are sug-
gestions as to the consent decree portion, and not intended necessarily
to suggest that the bill reaches too far.

Mr. Hurcrninson. I have no further questions.

Mr. Frowers. Thank you, Mr. Hutchinson.

Mr. McClory ?

Mr. McCrory. Would it be your position that in cases of a con-
sent decree, that the deeree would constitute or produce a basis for a
privata suit for treble damages?

Mr. McGurk. We are not snggesting. Congressman MeClory, that
the law be changed in that respect. Today a consent decree does not
form an automatic basis for treble damages, and we're not suggesting
it ba changed.

Mr, McCrory. In regard to expediting, if that sort of element were
present, wounld it not encourage earlier dispositions of antitrust cases
by consent decrees for the reason that this delaying action would re-
sult in the decrease in damages which would flow as a result of the
consent deeree?

Mr. McGurk. That is possible, sir, but our view is that one of the
major reasons that defendants are willing to negotiate a consent
decree at all. which is an expeditions way to conclude a suit, their
major impetus is to avoid treble damage litigation. By putting it there
anyway. I think it would pull any incentive to sign a consent deecree.

Mr. MoCrory. Isn’t a lot of the delay a result of this feeling that
ultimately we are going to be able to negotiate a settlement through
a consent decree and sort of abstaining action?

= ¢
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Mr. McGurk. Well, if one says that a person who is violating the
antitrust laws is making unjust monopoly profits, delay increases by
every day the amount of the profits. Are vou suggesting that perhaps
by making a consent decree subject to the treble damages, those might
be recovered ?

However, most people like to kick problems ahead of them and
if earning monopoly profits and delaying the case, you end up with
a judgment that is no more severe against vou in the end. there is no
incentive to settle. You do run that risk. T think people are willing
to run risks if they can defer their problems sufficiently.

Mr. McCrory. And you support the increase in the maximum fine?

Mr. McGurg. Absolutely.

Mr. McCrory. And that wonld in itself he a basis for earlier dis-
position, wouldn't it. to avoid the imposition of a oreater fine ?

Mr. McGurk. The fine has been raised. T believe. to corporations
to $500,000. Tn ecases of national interest. £500.000 is peanuts. For
example, in the recent contempt citation in the Southern District
Court of New York where the judee held TBM in contempt, he fined
them to be what he estimated to be 5 percent of their net profit after
tax, daily. which turned out to be $150.000 per day. A half million
is really not a significant number.

Mr. McCrory. In other words, althoneh von support the inerease
in the maximum fine, you do not have the feeling that this is going
to contribute greatly to expediting the disposition ?

Mr. McGuori. Not in large cases, sir.

Mr. McCrory. T think that is all.

Mr. Frowers. Mr. Dennis.

Mr. Dennis. Yes, sir; Mr. Chairman.

Just glancing through vour statement here. T note that von have
& proposal on page 5 which rather limits the right of appeal and dis-
covery. T can ar--reciate the problem von are drivine at. and vet it
seems a bit drastic to say that there could be no appeal from the dis-
covery ruling of the district judge, except in cases ywhere there was
willful abuse of diseretion. when the discovery mav decide the local
law suit. Have vou had anv thoughts about vesolving this aspect
without going quite that, far?

Mr. McGurk. Sir, T think that is becanse mv understandine is that
if. for example, the discovery process is later determined on appeal-

Mr. Dexnis. Reversing it. of course. if there is an error, I suppose
that is the right.

Mr. McGurk. That can destroy the whole case rather than permit-
ting a defendant to constantly apneal at everv piece of discovery, it's
left up to the district indge, and if he is wrong enough, the case will
be overturned finallv. But in the meantime. in terms of available doeu-
mentation that is discovered. a proper judicial decision can be reached.

Mr. Dexxis. Of conrse. if there is legitimate reason to require dis-
covery on something important, even though a reversal is the end
result of expensive litimation. a #nnd dral of damsro moy have gnf-
fered in trade secrots. Regardless of what is in that decree, it mayv be
in the publie favor. Tt is a court question. T think, that requires some
balance of thonght.

Mr. McGork. T think the other aspect, Congressman Dennis. is
that it is generally the case that the district cou rt judge is most familiar
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with the specifics and is perhaps the best person to judge whether or
not the evidence should lln' held out for various reasons, only if he
willfully abuses that discretion should he be overturned. He is the
man on the scene and is close to it. We therefore—if you like—want to
put the burden back on the defendant and try to reduce insofar as
possible the delaying tactics in the discovery process.

Mr. Dexyis. Of course, normally you get appeal from an error.
You don’t have to show willful abuse or indiscretion, yon have to
just show an abuse. It is a drastic concept. Maybe you have got a
point, but I think you would have to agree, you are going beyond
what norms are regarded in the process.

Mr. MoGurxk. 1 am impressed. Congressman Dennis by the grounds
for appeal that can be found by an inventive law firm, and I perhaps
am relating to these recent experiences where a judge, Judge Edilstein,
in the southern district of New York ruled last October that certain
documents had to be produced. They were legitimate, and that de-
cision has both entrapped the Justice Department in a whole lot more
legal mancuvering and absorbed their resources, delayed their pro-
secution of the suit, and created multiple appeals. When he, in his
diseretion. havine examined all of the facts, 1f he is wrong and it’s
material to the case, then the whole case can be overturned. He runs
that risk, and so does the Government.

The delaying tactics in my opinion have been a gross abuse of the
judicial system.

Mr. DEx~is. You are putting your finger on a problem which exists
not only in antitrust cases. I expect it's more aggravated in antitrust
because of the nature, but when I was practicing, and broad discovery
was first allowed I was sympathetic to the idea of moving things along
and having the truth come out. I was often amazed at the ability of
my colleagues to think of reasons why it shouldn't be allowed, and by
litigating the discovery process, they would, in fact, try the case. It’s
a real problem, and yet it is quite vital.

Another more philosophical question is related to this legislation.
You want to male the laws as good as they can be as long as we
have them, but yon make the very persuasive presentation that the fact
that under these antitrust laws, they have been trying to break up
one combination for 4 years, and haven't gotten anywhere. I just
raise the question, and T don’t necessarily hold this view, but maybe
it’s possible that we're trying to legislate against economic forces which
are so efficient that they're going to operate however they wish, re-
gardless of what we do. What do you think about t hat?

Mr. McGuri. I hope you're wrong, sir. I think the United States
has the finest fundamental economic system and philosophy of any
country in the world. I think a very important part of that 1s certain
restraints must be put upon the exercise of economic power and that
the fundamental antitrust laws were designed to do that.

Mr. Dexxis. Well. of course, they were, and I have always believed
in competition too, but for example, one man is efficient, one man 1s
oood, and one man isn’t so good. Here we sit trying to redress that and
it is a pretty diflicult job.

Mr. McGurk. Yes, sir, it certainly is.

I spent some time in the courts, both in New York and in Tulsa
where the private antitrust suit was held, and I was extremely im-
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pressed by the grasp of Judge A. Sherman Christianson in his under-
standing of economic forces, his understanding of economic power and
his decision, which I think will become a classic in antitrust laws,
because it reaches 222 pages and he describes specifically that problem.
Was it industry, foresight and skill, that retained this monopoly po-
sition, or was it the use of monopoly power in a more raw sense ? He
came to the conclusion that it was the latter, and I think that is why
these things had to be adjudicated. So that our judiciary can examine
and come to these conclusions. The thing that disturbs me is that in
the Government cases, 1 can’t foresee when the judiciary will have
the opportunity to come to a decision. A fter 5 years and no trial date
being set as of yet, the issues have not been joined as to what the
specific issues are. The discovery process is still going on, It is a
gigantic case, but it is still going on. The judge has to determine
the questions that you bring up. I just want to give him that op-
portunity.

Mr. Dexxis. T think you are undoubtedly correct. That is too long
a time,

Mr. McGurk. And of course, an additional problem, T didn’t men-
tion very much here, is that when there is a final adjudication, the
relief will be equally painstakingly long if we can look to other places.
As an example, the chronology of the £7 Puso case, which was long,
long enough in the courts, but in the enforcement for the relief, that
took another 15 years.

Mr. Dexxnis. Of course, they contend in the meantime that all of
the economic factors according to the decree have changed, so that
the decree was all wrong—not from the legal point of view, but what
they were trying to accomplish. It is a very interesting subject, and 1
don’t want to take up too much of your time.

Thank you.

Mr. Frowers. I am going to yield to counsel to ask a few questions.

Mr. Favrco. Mr. McGurk, I would like to direct your attention away
from the computer industry to another industry, namely, the energy
industry. I was interested in your chronology of the £7 Puso Natural
G'as case. You make reference to the 1969 Supreme Court that took
the appeal on the motion of two young lawyers objecting to a consent
decree involving a divestiture plan, as inadequate. Didn’t that involve
an extraordinary proceeding before the Supreme Court because it
felt the public interest was not being served by the settlement reached
by the Justice Department and the private indust ry?

Mr. Pearce. The answer is ves. that did involve extraordinary eir-
cumstances before the Supreme Court when the Supreme Court, in
effect, determined that the settloment procedures between the Gov-
ernment and the private party did not adequately protect the public
interest.

Mr. Farco. Isn’t there extreme public interest in the cases that have
already been tried since issues are remanded on appeal and usually
the relief issue?

Mr. Prarce. Correct. Relief is what the case is all about. Tf there
18 first a judge—first a judge must determine whether there is a viola-
tion of the antitrust laws, and as Mr. McGurk. said. he must make
this specific determination if this is a monopolization case. whether
success is from skill, foresight, or from predatory tactics. If the




123

judgment is that there is an antitrust violation, the whole point of
the matter is to achieve a more competitive situation, and that then
becomes the crux of the matter. If it takes 8 or 9 years to get the relief
done, then justice is delayed or denied for that period of time, and if in
the £ Paso case, the whole question of proper relief hangs on whether
two young law professors from the State of Utah happen to be in
the case or not. I think that is pretty precarious.

Mr. Farco. It appears that a good portion of your statement relates
to the adequacy of relief and discovery matters granted in Govern-
ment antitrust cases, including those settled by consent decrees. In the
Senate, the Assistant Attorney General testified, and I quote:

If, for example, we file a merger case and the defendant agrees to divest the
plant which is involved, I seriously doubt that anybody is going to consider any
other alternatives,

Isn’t it true that in trials of merger cases, the discovery process and
public exposure resulting from the actual trial often show a need for
other and more effective relief than prayed for in the complaint at the
time of its filing, which as you have testified, can be years, and even
decades prior to the resolution of the case?

Mr. McGurk. In other words. you are suggesting that subsequent
to the initial filing and prayer for relief therein, there may be addi-
tional relief required after the passage of such time?

Mr. Farco. Yes. Isn't it true that just because a particular merger
violation is alleged mere divestiture might not in fact solve the prob-
lems which we are interested in, namely, promoting competition in
the partieular industry or line of commerce ¢

Mr. McGurx. Yes. I think that might be true.

Mr. Farco. Both here and in the Senate, there has been much testi-
mony that the public interest would be protected by simply comparing
the prayer for relief and the complaint and the effects of a consent
decree when entered. Isn’t it true that in rule 54(c) of the Federal
Rules of Civil Procedure, relief is to be given to a party entitled to re-
lief, and T quote again, “even if the party has not demanded such relief
in his proceedings”?

In consent decrees in merger cases in which divestiture becomes the
sole eriteria for publie interest purposes. isn’t it true that the entire
factfinding of discovery which usually leads to actual relief that pro-
motes as well as protects competition, is lost

Mr. Pearce. You have two questions, counsel. and let me take—agree
with both. T would say that the answer to both of those questions is
yes.

Let me illustrate with the two cases brought up in this testimony.
First. the complaint in the 7B case asked only for a very limited set
of inhibitions upon the defendant’s conduect. In 1972, the Department
of Justice filed a statement of tentative proposed relief. which calls
for a divestiture of the company, that is a divestiture of the assets and
operations into independent competitive entities,

If one were simply to look at the complaint, one would have no ap-
preciation at all of what is now thought to be the proper scope of that
suit. As a matter of fact, the Department of Justice complaint asked
for less in this major comprehensive Government action than Judge
Christianson in Tulsa determined was necessary to deal with one
part of the computer industry, the peripheral equipment area, in
the area of injunctive relief.
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Further, the £7 Paso case shows that on more than one occasion.
the Department of Justice Antitrust Division agreed with the de-
fendant on the type of divestiture which the Justice Department
deemed adequate, and the Supreme Court was put to the trouble, if
you will, or made the judgment, that these types of divestitures were
entirely inadequate and caused the case to be committed to the dis-
trict court and changed the district court—the district court judge on
one occasion, in its effort to insist upon and get a full divestiture.

Mr. Favrco. And in another sense, aren’t you really saying in cases
like /BM and the £l Paso case, the real issue is not often a particu-
lar merger of specific corporations, but rather the entire structure of
an industry and that such real issue is blurred by a narrow focus
which determines a Government victory solely with reference to
achieving a divestiture of a particular merger in a particular case
by consent decree ¢

Mr. Pearce. The answer again is yes. I would add, however—iust by
way of qualification—the problem of industry structure is more clearly
posed in a monopolization case, such as the IBM situation than neces-
sarily in an acquisition or merger case,

Now, I believe it's true that in a merger case, the question of
whether relief has continued 8 years later to be necessary or what form
the divestiture takes, or whatever, that it is conditioned necessarily
and influenced by the market structure in the given industry. and you
must make a determination as to what the relief will in fict accom-
plish.

I suggest that the monopolization case usnally presents the market
structure more directly.

Mr. Farco. You have testified as to the manner in which small
members of industry look to Government antitrust cases for opening
up competitive markets. Are you eriticizing the fact that over 80
percent of Government are settled by consent decrees, beeause aids
to small businesses that are part of the national policies reflected in
the antitrust laws may be lost ¢

Mr. McGurk. No; we're not objecting to the number of consent
decrees, we are saying that the expeditious prosecution of those cases
and a sound relief action is what the smaller companies who cannot
possibly afford to pursue these cases on their own. they are looking to
the Government today, and in both counts, both expeditious pursnit
of the cases and the terms of the consent decree sometimes fall con-
siderably short of creating sound competitive markets.

Mr. Favco. Quite clearly you are alleging that there are recid-
ivistic violations and violators in the computer industry. Is it
your position that at some point eriminal antitrust action which can
only be brought by the Justice Department. should have been hronoht
by the Government ?

Mr. McGurk. Let me make a quick comment on that and give it
to Mr. Pearce.

My understanding of the antitrust laws and the proseeution there-
of is that a sound solution can be achieved through the civil route, and
that the criminal prosecution is normally reserved for cases which
don’t go to either structural problems, but rather to problems of col-
lusionary practices. Certainly in the computer industry, the civil suit
is adequate to solve the problems, if it is prosecuted.
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Mr. Farco. What would you say then would be an effective deter-
rent to antitrust violations that can only be challenged in civil actions,
like & merger case

Mr. Pearce. I will have to confess that I am not fully prepared as
a lawyer to answer that question in terms of what additional con-
straints in civil actions would be required.

Counsel, I confess an inadequacy on the point.

Mr. Favco. Thank you.

Mr. Frowers. If you would like to submit us something in that re-
gard, we will be happy to receive it.

Thank you, gentlemen, for being with us this morning. We appre-
ciate your testimony.

Our next witness is Prof. Howard R. Lurie, Villanova U niversity
Law School.

Would you come forward, and we will receive your testimony at this
time,

TESTIMONY OF HOWARD R. LURIE, PROFESS0R, VILLANOVA
UNIVERSITY LAW SCHOOL

Professor Lorie, Thank you, Mr. Chairman, and members of the
committee.

My name is Howard R. Lurie, ut:l [ am |ur)f'l~~'~nl of law at the
school of law of Villanova Uniyersity in Villanova, Pa. My primary
teaching 1v~4pmnihili{iv~i are in the areas of antitrust :::-(l trade regu-
lation. 1 have been on the Villanova faculty since September 1968.
Prior to that time I served as a trial attorney with the iFederal T ade

Clommission in the Division of General Trade Restraints of the Bureau
of Restraint of Trade.

I admit at this time having a strong bias in favor of sound antitrust
legislation and \'ir-ulnrh enforcement o f the law. I am not convinced
that we are enjoying the benefits of either at the present time. I am,
therefore, somewhat ambivalent toward ILR. 9203 and S. 782. I share
the concern which prompts this proposed legislation. and believe that
some of the provisions could be of great value. Hmw-n r, in my
opinion the legislation is inadequate to deal with the real problem,
and if my worst fears are realized, m: ay actually be counterproductive.
Allow me to elaborate.

This legislation, in addition to amending the Expediting Act and
inereasing the penalty for vieolations of the Sherman Act, would re-
form the Justice Department consent decree procedure by opening to
public scrutiny and comment the Justice ll-’}::mmmt S [ll‘l"‘-I(HI to
terminate an JIHIHH L proce eeding }1\ entry of a consent wuu:l.l nt.

As a condition precedent to the entry of any consent judgment pro-
posed 11\ the Justice Department, the bill would require:

(1) the publication in the Federal Register (a) of the terms of the
proposed consent judgment; (b) any written comments relating to
t; (¢) Department of Justice responses to those comments: and (d)
a :~‘T:1rl-n|v|1r deseribing the public impact of the consent judgment.

(2) the filing with the court of (a) all contacts by a defendant with
f-m ernment officials relevant to the consent |1n!-'|m nt: and (b) copies
of such “materials and documents which the United States considered
determinative in formulating the proposed consent judgment:” and




126

(3) a judicial decision that the entry of the consent judgment is in
the public interest.

This proposed legislation, if effective, should insure that any con-
sent judgment entered in any Justice Department antitrust case will
be in the public interest. My fear is that the legislation will not be
effective in insuring adequate antitrust enforcement on the part of the
Justice Department. I see the enactment of this legislation as an ex-
pression of a lack of confidence on the part of the Congress in the en-
forcement of the antitrust laws by the Department of Justice, especial-
ly in the entry of some consent judgments. That lack of confidence is
entirely justified. However, in an effort to open to public view the dis-
position of consent judgments, and, thus, insure that they are in the
public interest, this legislation may in fact further conceal from pubhe
view terminations not in the public interest of antitrust proceedings by
the Department of Justice.

There is little in this proposed legislation with regard to consent
judgments that could not be accomplished by the Justice Department
on its own if it wanted to do so. The justification for the legislation,
therefore, must be that it brings about or insures a result that would
not otherwise obtain. In other words. this bill assumes that the Justice
Department will act differently with the legislation than without it,
and that the ehange will be in the publie interest. Assuming, therefore,
that the Justice Department’s settlement of some antitrust cases has
not been in the publie interest, the question is whether this legislation
will be an effective remedy. If the failure on the part of the Justice
Department is due to mere neglect or incompetence, the legislation
may be an effective remedy.

If. on the other hand, the ineffective settlement is deliberate, this
legrislation may exacerbate the situation. Take a hypothetical situa-
tion: A Justice Department antitrust investigation is the target of im-
proper influence by corporate officers upon hieh Government officials,
The result today might well be a consent judgment that pros ides some,
albeit }1.;|:h‘l|1l:!-1't-. relief. But the existence of the antitrust investiga-
tion and its settlement become matters of public record and may
become the subiect of public and congressional eriticism and serutiny.
If the proposed legislation becomes law, improper efforts to curt ail or
emmasculate an antitrust proeeeding, to be effective, must come at an
early or precomplaint stage and result in the termination of the inves-
tigation rather than the issnance of a complaint and settlement by con-
sent judgment. From the standpoint of an antitrust violator, therefore,
this legislation places a premium on attempting to interfere with or
saueleh an investigation at the earliest possible stage. I might add, even
chould these efforts on the part of a violator prove unsuccessful, this
legislation as currently drafted would not require their disclosure,
since the only commui ications that need be disclosed are those “con-
cerning or relevant to the proposed eonsent judgment.”

Anv communications prior to the formulation of the proposed con-
sent indoment are, arguably, exempt from disclosure. Such early in-
terfoerence may also be more serious since it may prevent the initiation
of. or canse I!;:- ea r‘]‘\‘ termination of an investigation prior to the time
that a violation of the law, as evidenced by the investigative file, is
evident or established. Such failures to investigate further, if ques-
tioned, can frequently be justified on the grounds that the investiga-
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varrant further investigation.

It has been said that over 80 percent of all antitrust cases are settled
by consent, and that the consent process enables the Justice Depart-
ment to conserve its vital resonrces. This legislation may not be desira-
ble if it in fact deters the entry in good faith of consent judgments.
It is entirely possible that this legislation will deter or prevent the
Justice Department in some, and defendants in other cases from set-
tling disputes by consent, even in good faith. Let us examine the pos-
gsible deterrent effect npon the Justice Department first.

The bill requires that before entering any consent indement. pro-
posed by the Justice Department, “the court shall determine that
entry of that judgment is in the public interest.” An adverse deter-
mination is either appealable or it 18 not. If it is, the Government must
encoace in litication over whether it can dispose of a case without
litigation. If it isn’t appealable, the Government may have to litigate a
case which from the standpoint of a wise allocation of resources may
not be justified. Under the proposed legislation the Government’s al-
location of its resources is irrelevant to a decision to settle by consent,
and need not—perhaps even may not—be considered by the court in its
determination. Arzuably, a nonparty could challenge the conrt’s de-
termination to enter the consent decree if based upon such a considera-
tion. The Government may, therefore, forgo bringinge some weak—
either factually or legally—but legitimate cases if only partial relief
can be obtained by consent. Thus, instead of partial relief, there may
be none.

[ am also concerned about the effect that subsections (e) and (f) of
this bill might have in producing litigation that could encroach upon
the Justice Department’s resources and delay the settlement of cases.
Subsection (e) which i'\‘(t?]"l'l':-? the court to determine that the entry
of a consent judgment is in the public interest could put the court
i1 the role of a devil’s advoeate against the defendants and the Depart-
ment of Justice. T question whether the court can make the determina-
tion required under subszection (e) without resortine to some of the
procedures of subsection (f), such as appointment of a special master
or authorizing intervention, and wonder if its failure to do so provides
interested persons a basis for challenging the entry of the consent
judgment. Certainly, sufficient litigation to resolve the doubts is bound
to arise.

An antitrust defendant might likewise object to consenting to a
judgment if this bill becomes law in its present form. One of the
maior reasons that defendants have been willing to consent to a judg-
ment against them has been the protection a fforded by paragraph 5(a)
of the Clayton Act which denies prima facie effect in subsequent treble
damace actions to consent judgments. Subsection (h) of this bill pur-
ports to retain that protection. I submit, however, that the protection
of subsection (h) is ineffective. Subsection (b) provides in part:

Copies of the proposed consent judgment and such other materials and docn-
ments which the United States considered determinative in formulating the
proposed consent judgment shall also be made available to members of the
public at the district court before which the proeeeding is pending and in such
other distriets as the conrt may subseqnently direct.

This language conld require the production of the entire investign-
tive file. When S. 782 was being considered by the Senate, Assistant
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Attorney General Thomas E. Kauper in a letter to Senator Javits
objected to this language and it was amended. Kauper’s objection was
directed at having to produce those Government documents which
*may be considered in one way or another to have entered into the
determination of the Government to enter the settlement, and there-
fore would be ‘determinative.’ ” Thus, S. 782 was amended to exempt
from disclosure materials and documents protected by section 552
(b) (4) and (5) of the Freedom of Information Aect of title 5 of the
United States Code. Not exempted by the Senate amendment was
material covered by section 552(b) (7) which relates to “investigatory
files compiled for law enforcement purposes.” 1 suggest that subsec-
tion (b) covers more than simply those materials and documents
which were relevant to the Government’s decision to settle the case
by consent, but covers in addition those which were relevant to the
formulation of the consent judgment. In other words. the bill calls
for the disclosure of those materials and documents which were rele-
vant to the relief, and that of necessity includes those materials and
documents which go to establish or prove the violation of law. I
suspect that antitrust defendants are going to be very reluctant to
allow disclosure of such materials and documents. Their value to
treble damage plaintiffs is obyvious. If the evidence can be obtained at
little or no cost, the unavailability of prima facie effect of a consent
judgment is insignificant. Of course, this provision could be amended
to exempt matter protected by paragraph (7) as well as paragraphs
(4) and (5), but that would emaseculate the provision. Without either
the Government’s thinking or the Government’s evidence, I think it
would be difficult for one to determine whether the settlement is in

the ||111h]ic interest.

Please understand that, contrary to how my testimony may sound,
I support the required disclosure of the investigative file in consent
judgment cases. Likewise, I believe that 5(a) of the Clayton Act
should be amended so that judgments in eriminal antitrust eases where
the defendant pleads nolo contendere will not he denied prima facie
effect in subsequent treble damage actions. The ability of a defendant
to plead nolo contendere and avoid prima facie effect is, at the present
time, a tremendous escape hatch for corporate eriminals. By consent-
ing in a eriminal case and pleading nolo in a companion eriminal ac-
tion, a defendant may emerge from an antitrust violation with no more
than a slap on the wrist and an admonition to “oo and sin no more.”
As a practical matter, without the advantage of the prima facie ef-
fect of a prior Government judgment, some private damage actions
may never be brought. Injured parties are thns denied compensation,
and defendants are permitted to keep their ill-gotten gains. Shield-
ing defendants from the only effective means some injured parties may
have to recover for their injuries is unlikely to have a significant de-
terrent effect. Furthermore, competitors may have been so seriously
injured that competition itself may be permanently impaired. Until
obedience to the law is less costly to potential violators than dis-
obedience, the latter is likely to flourish.

At the outset of my testimony I suggested that T was in complete
agreement with the concern which prompts this proposed legislation,
but that I considered it inadequate to deal with the real problem.
Consent settlements which are not in the public interest are but a
symptom of a more serious problem. There is a lack of confidence in
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the handling of antitrust cases by the Department of Justice. Without
suggesting that the Department is corrupt or rotten to the core—
neither of which it is—one can suggest that it is not free from improper
political influence. We have witnessed attempts, sometimes success ful,
on the part of corporate antitrust violators to influence the outcome
of antitrust proceedings by reaching high Government officials. So
long as the enforcement of the antitrust laws is under the direct con-
trol of politically concerned officials, the danger of improper influence
exists. The solution to the problem is to render impossible, or at the
very least more difficult, the ability of politicians to improperly in-
fluence the antitrust enforcement machinery. I submit that this can
best be accomplished by vesting all governmental antitrust respon-
sibility in a single Government agency as independent of political
control as a representative democracy can permit. Such an agency
should be able to submit its own budget to the Congress, enforce its
own subpenas in the courts, and take its own cases to the Supreme
Court without going to the Solicitor General. Only when the antitrust
enforcement machinery is free to operate in the public interest can we
be confident that the outcome of its proceedings will be also.

T thank you for the opportunity to present my views.

Myr. Frowers. Thank you, Professor Lurie.

Avre you for the bill or against the bill?

Professor Lurm. As I indicated, Mr. Chairman, my feelings are
somewhat ambivalent. I suppose if given this bill on a take-it-or-leave-
it basis, as is, I would take it.

Mr. Frowers. Thank you.

Well, perhaps you have some specific modifications that you would
recommend in the bill as it is now ?

Professor Lorm. T wonld suggest the tightening of the lobbying
contact provision so that it includes those contacts by corporate officers
at a stage earlier than the consent judgment itself, which seems to me
to be & loophole in the bill as presently drafted.

I think I would clarify the provision dealing with the court’s de-
termination of a consent judgment being in the public interest to make
it clear whether that judgment or that determination by the court is an
appealable determination, whether the court really “may” consider
some of these factors or “must” consider them, and whether it can
consider factors not presently contained in those two paragraphs of the
subsection.

Mr. Frowers. Well, moving to some questions that Mr. Dennis raised,
or Mr. Hutchinson raised, do you think that the courts should main-
tain a passive role in these cases, or would you allow more active par-
ticipation on the part of the judge?

Professor Lurie. T would not place any responsibility on the judge
which is not a strietly judicial function. I don’t think it is the role of
the courts to make determinations in antitrust cases as to whether the
settlements are in the public interest.

It seems to me that under the adversary process we utilize in this
country, a determination as to what is in the public interest is best
left to the law enforcement individuals. Assuming, of course, there is
confidence in those laws. If there is not confidence, then a structural
change is necessary in the enforcement machinery.
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Mr. Frowers. You are basically saying what 1 have heard many,
many times : laws are no more effective than enforcement ; is that right,
Professor?

Professor Lurie. Right, sir.

Mr. Frowrss. With vigorous enforcement, perhaps we might receive
better results. That too would apply to any new laws, and that would
include the one before this committee now, wouldn’t it ?

Professor Liorie. That is correct, sir,

Myr. Frowenrs. Thank you, sir,

Mr. Hutchinson, do you have some questions?

Mr. Hurcuinsox. Thank you, sir.

Professor, first I understand your statement to make the point that
under the procedures required by this bill, the matter of a consent
decree might very well itself become litigated. Tt becomes a kind of a
sideshow 1in litigation so that the consent decree process would become
even more protracted, then the whole thing would become counter-
productive.

Professor Lurie. That isa fear T have. sir.

Mr. Hurcuinson. T thank you for the observation. T think that is
something that this committee should consider.

Every time that we set up a machinery in the statute, we make every
step of that machinery testable itself in the courts, and so the process
becomes even more protract ed.

On page 4 of your statement, yon say, “Under the proposed legisla-
tion, the Government’s allocation of its resources is irrelevant to a
decision to settle by consent, and need not, perhaps even may not be
considered by the court in its determination.” T take it that you are
referring to that provision of the bill which direets the court to deter-
mine that the entry be in the public interest ?

Professor Lurie. Yes, sir.

Mr. Hurcninson. And I think, as T understand if, that the court, in
determining the public interest, need not or perhaps even may not take
into account the burden upon the resources in the Department of
Justice which the process of this consent decree system will absorb.
You are suggesting that perhaps almost all the resources of the Anti-
trust Division of the Justice Department may become involved in the
settlement of consent decrees, so that they won’t have time to do any-
thine else,

At the present time, if 80 percent of the cases ave settled by consent
decrees, is it fair to say that 80 percent of the resources are now util-
ized in consent decree matters?

Professor Lurie. T would rather doubt that. Congressman. T would
suppose that a great deal of the resources go into the trial and litiga-
tion of a small number of cases which musi o to litigation. T don’t have
the figures. I really can't say -how much of the Department’s resources
go into that, but T don’t think it would be aceurate to say that 80 per-
cent of it goes to consent decrees,

Mr. HurcminsoN. But you are very apprehensive that once the
Congress should enact the procedures set forth in this bill, a much
larger percentage of the resources wounld be required in the consent de-
cree function than at the present time?

Professor Lurie. Yes, sir. It seems to me that any resources of the
Department which are spent simply on the subsidiary issue of whether
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or not the consent judgment is in the public interest takes resources
away from the enforcement machinery that should be used in going
after and stopping or halting antitrust violations. Making this “public
interest” determination may not further that end whatsoever.

Mr. Hurcainson. Professor, the court shall determine that the
entry of that order is in the public interest. In your opinion is that an
appealable matter?

Professor Livrir. I really don’t know, Congressman. T think that is
a matter that will probably have to be determined through litigation
unless the Congress in its enactment of the bill before it makes clear
its feeling on this matter.

Mr. Hurcnrnsox. In your opinion, should it be an appealable
matter?

Professor Loumme. I can’t answer that question without taking a
position on the other aspects of this particular provision as to whether
or not this is a judicial function.

Mr. Hurcnixson. 1 see.

Professor Lurie. If it is an appealable matter, then it’s certainly
going to eat up additional resources. Deciding that question guaran-
tees that you would have more litigation involved just in the question
of whether or not the court ought to have entered the consent judg-
ment. If it is appealable, it certainly puts the court in the rather un-
nusual position that the conrt would be opposed to the Justice De-
partment and the defendants in the case, whieh is

Mr. Hureminson. Yes. All right. I thank you, sir.

I have nothing further.

Mr. Frowers. Mr. Dennis?

Mr. Dexnis. First, Professor Turie, you suggest in your statement
that a new separate agency to enforce antitrust laws be created. Do
you think that would lead to any hetter enforcement than we now
have or could have under a properly operated Department of Justice?

Professor Lurie. Well, the key phrase in your question is “a properly
operated Department. of Just ice.”

Mr. Dexxis. That applies to any agency. Why do you think this
new agency would be any better?

Professor Lurie. The only thing that T think it would accomplish,
and I think it is significant from the standpoint of the concerns that
prompt this legislation, is to give a measure of independence to the
agency, to free it from political pressures that it is presently not free
from.

Mr. Dexxis. Aren’t you assuming a new agency will be free from
political influence, whereas an old agency will not? A new agency will
be composed of appointees just the same as the old agency, isn't that
a fact?

Professor Lurme. That is certainly true, Congressman. The inde-
pendence which does exist—and that is limited for an independent
agency—is a certain measure of freedom that an executive depart-
ment does not have. I think that what has happened in the last 2 weeks
with the Federal Trade Commission’s decision to move against the
major petrolewm companies, and the influence which seems to be being
exerted by the Treasury Department to dismiss that complaint in-
dicates there is a great deal more freedom in the independent reg-
ulatory agencies than exists in the Department of Justice.




Mr. Dex~is. Of course, T have heard the erviticism very often. and I
am sure you have too, that the independent agencios lose their effec-
tiveness by eventually becoming dominated by the same special in-
terests they were designed to regulate. and they are then in a worse
position than the general governmental agency.

Professor Lurme. This is true with respect to those which are rec-
ulating a particular industry. T don’t know that the criticism is as
accurate with respect to an agency such as the Federal Trade Com.-
mission.

I don’t think it presently has sufficient independence, and T think an
agency like it, or an expanded Federal Trade Commission. with
greater independence, might be able to act more in the publie interest
than it does at the present time.

Mr. Dexxis. T believe you are sayine that under our present svstem
we cannot have total confidence in the established law enforcoment
and regulatory agencies, and therefore an independent ageney should
be created.

Tt is my opinion that we shonld attempt to correct our present proh-
lems rather than forget them in the creation of a new ageney. Do you
understand that conelusion ?

Professor Lurme. T think that the legislation which is before this
committee seems to suggest that a great deal more serutiny must be
applied to the Department of Justice than to the reculatory agencies.
such as the Federal Trade Commission. My reason for suspecting this
is that there is nothing in this leeislation which would alter the consent
decree procedure of the Federal Trade Commission. where yvou have
basieally the same problem.

Mr. Denwis. T don’t think that follows, beeatise we are not congider-
ing that at the moment, Maybe we should have a bill for that too.
but we can’t do everything at once.

T am merely looking for the consent decres for the Faderal Trade
Commission. But as a philosophical matter, T can see what is bother-
ing yon, but the idea that we should ereate a new ageney for every-
thing. because we don’t like the way some departments are operatine.
and for instance, that the Department of State—the same thing wonld
be true. Give some of its functions to A. or something else, and my
feeling wonld be that you ought to take these constitutional depart-
ments and staff them right and make them rioht. and ride herd on
them. I don’t think proliferating new agencies wounld help.

Professor Lurre. T would agree with you that we ought to ride herd
on them and make them work, and T ‘wouldn’t want the sngwestion
to pass that I have no confidence in the executive departments at all, T
do have confidence in them, and confidence in manv of the officials
who are running them. But the very fact that this lexislation is before
this committee suggests to me that there is a Jack of confidence in the
handling of these consent judgments by the Department of Justice.
and something ought to be done to tichten up the procedures.

What T have tried to point out in my testimony this morning is that
as long as there is political control over the antitrust en forcement ma-
chinerv. people are going to make every attempt to take advantage of
it and what vou have in this proposed legislation is a means of control
which can be subverted.
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Mr. Dexxis. Well, T suggest to you that any means of control can be
subverted, and probably will be on occasion. But we have to do the
best we can to legislate. This legislation might well require improve-
ment, but I guess if I am party to it all, it 1s with your more general
approach with what you say about this particular bill, that I could
be 1 agreement with.

Professor Lurie. I share your concern that proliferation of inde-
pendent agencies may not be a good thing, and I have reservations
about some that have been proposed. But I have not been satisfied with
the antitrust enforcement by either the Department or the Federal
Trade Commission in recent years. I think their budgets are far too
small, and although I can’t comment on how efficiently the Department
of Justice is using its resources, I suspect a great deal more remains to
be done by both agencies, and it 1s not being done.

I am concerned about this legislation because it seems that it will
detract from enforcement if it takes away funds which are available
for antitrust enforcement and forces the Department to go into court
and litigate subsidiary issues.

Mr. Dexwis. I see your point on that, and I thank you.

_ Mr. Frowess. In the remaining 2 minutes, the counsel has some ques-
tions,

Mr. Farco. Professor Lurie, is it true that presently the courts have
the power to refuse to enter consent decrees?

Professor Lurie. Yes, sir, they have that power. I don’t know how
adequately it's exercised.

Mr. Farco. Well, the best estimates we have had is that it has been
three times in the last 16 years, which contributes to the charge that
the courts have rubber stamped consent decrees.

Professor Lumnie. Yes, sir, that is true.

Mr. Favrco. But refreshing your recollection on the power presently
in the courts to refuse to enter consent decrees: Hasn't it always been
held that refusal is not an appealable order ? Why do you think, in light
of that precedent, that the proposed procedures may create an appeal-
able order contrary to what has been cleared and tested in the courts?

Professor Lurie. T am not sure I follow that question. You are asking
me why T think this may be an appealable determination on the part
of the court?

Mr. Farco. Yes.

Professor Lurre. T suppose because of the way the legislation is
framed and what has prompted its enactment, if it is enacted, and the.
required determination that the consent judgment is in the public in-
terest, This bill says the court “shall” determine that entry of the
judeoment is in the public interest, as determined by law. And then
the court is directed to consider some things. I know the language says
“may.” but I suspect that the courts are likely to read that as “shall.”

Mr. Farco. Based on your experience as a Government trial attorney
and relating back to your diseussion about the resources at the Justice
Department, wouldn’t all that would happen be that the trial staff
already assigned to an action would have to spend more of its time with
the issues rather than adding a flock of new personnel to comply with
propozed procedures?

Professor Lirie, Right. T think that is true,

Mr, Farco, Thank you.
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Mr. Frowers. We will go on and extend the time for Mr. Polk.

Mr. PoLk. Professor Lurie, T am wondering if under current prac-
tices, the Department of Justice could settle a proposed lawsuit by
private contract?

Professor Lurme. Well, isn’t that in effect what the consent, judgments
are at the present time?

Mr. Pouk. Even after the adoption of the bill, a lawsnit could be cut
short by private contract, a private contract which would not be filed
with the court.

Professor Lurie. T see your point.

Mr. Porx. Wouldn’t this bill foster that kind of practice?

Do you find it implied in this legislation, a denial of the Depart-
ment’s richt fo contract ?

Professor Lurie. Tt's certainly an arguable point, T wouldn’t want
to go out a limb and say yes or no, but I think that litigation would be
bound to flow from the entry of a contract of that type by the parties.

Mr. Pouk. T appreciate your candor.

Mr. Frowers. Thank you, Professor Turie.

[The prepared statement of Professor Lurie follows 2]

STATEMENT oF Pror. Howarp R.

My name is Howard R, Lurie, and I am a Professor of Law af the School of
Law of Villanova University in Villanoyva, Pennsylvania My primary teaching
responsibilities are in the areas of antifrust and trade regulation. T have been
on the Villanova Law Faculty since September 1968, Prior to that time I served
as a trial attorney with the Federal Trade Commi on in the Division of General
Trade Restraints of the Bureau of Restraint of Trade,

I admit having a strong bias in favor of sound antitrust legislation and vigorous
enforcement of the law. I am not eonvineed that we are enjoying the henefits of
either at the present time. T am. therefore, somewhat ambivalent toward H.R.
9203 and 8. 782, T share the concern which prompts this proposed legislation, and
believe that some of the provisions conld be of greaft value, However. in my
opinion it is inadequate to deal with the real problem, and if my worst fears are
realized, may actually be counterproductive. Allow me to elaborate.

This legislation, in addition to amending the Expediting Aet and inereasing
the penalty for violations of the Sherman Act, would reform the Justice Depart-
ment consent deeree procedure by opening fto public scrutiny and comment the
Justice Department’s decigion to terminate an antitrust proceeding by entry of
a consent judgment,

As a condition precedent to the entry of any consent Jjudgment proposed by the
Justice Department, the bill wonld require :

(1) the publication in the Federal Register (a) of the terms of the proposed
consent judgment; (b) any written comments relating to it » (¢) Department of
Justice responses to those comments: and (d) a statement describing the publie
impact of the eonsent judgment :

(2) the filing with the court of (a) all contacts by a defendant with govern-
ment officials relevant to the co nt jndgment : and (b) copies of such “mate-
rials and documents which the United States considered determinative in formu-
lating the proposed consent judgment™ : and

(3) a judicial decision that the entry of the consent judgment is in the publie
interest,

This proposed legislation, if effective, shonld insure that any consent fndg-
ment entered in any Justice Department antitrnst case will be in the publie
interest. My fear is that the legi€tation will not be effective in insuring adequate
antitrust enforcement on the part of the Justice Department. T see the enact-
ment of thig legiglation as an expression of a lack of eonfidence on the part of
the Congress in the enforcement of the antitrust laws by the Department of Jus-
tice, especially in the entry of some eonsent judgments. That laek of confidence
is entirely justified. However, in an effort to open to public view the disposition
of consent judgments, and, thus, insure that they are in the publie interest, this




legislation may in fact further conceal from public view terminations not in the
public interest of antitrust proceedings by the Department of Justice.

There is little in this proposed legislation with regard to consent judgments
that ecould not be accomplished by the Justice Department on its own if it wanted
to do so, The justification for the legislation, therefore, must be that it brings
about or insures a result that would not otherwise obtain. In other words, this
bill assumes that the Justice Department will act differently with the legislation
than without it, and that the change will be in the public interest. Assuming,
therefore, that the Justice Department’s settlement of some antitrust cases has
not been in the public interest, the question is whether this legislation will be an
effective remedy, If the failure on the part of the Justice Department is due to
mere neglect or incompetence, the legislation may be an effective remedy, If, on
the other hand, the ineffective settlement is deliberate, this legislation may
exacerbate the sitnation. Take a hypothetical situation: A Justice Department
antitrust investigation is the target of improper influence by corporate officers
upon high government officials. The result today might well be a consent judg-
ment that provides some, albeit inadequate, relief. But the existence of the anti-
trust investigation and its settlement become matters of public record and may
become the snbject of public and Congressional eriticism and serutiny, If the
proposed legislation becomes law, improper efforts to enrtail or emasculate an
antitrnst procesding, to be effective, must come at an early or precomplaint stage
and resulf in the termination of the investigation rather than the issuance of a
commlaint and gettlement hy consent judgment. From the standpoint of an anti-
trust violator. therefore, this legislation places a premium on attempting to inter-
fere with or squeleh an investigation at the earliest possible stage. (Even should
these efforts on the part of a violator prove unsuceessful, this legislation as cur-
rently dreafted would not require their disclosure, since the only communications
that need be disclosed are those “concerning or relevant to the proposed consent
judgment.” (Emphasis added.)

Any communications prior to the formulation of the proposed consent judg-
ment arve, arguably, exempt from disclosure. Such early interference may also
be more serious sinece it may prevent the initiation of, or cause the early termina-
tion of an inves tion prior to the time that a violation of the law, as evidenced
by the investigative file, is evident or established. Such failures to investigate
further, if questioned, can frequently be justified on the erounds that the in-
vestigation had failed to produce sufficient evidence of a violation of law to war-
rant further investigntion.

It has been said that over 809 of all antitrust cases are settled by consent,
and that the consent process enables the Justice Department to conserve its vital
resources. This legislation may not be desirable if it in fact deters the entry
in good faith of consent judgments. It is entirely possible that this legislation
will deter or prevent the Justice Department in some, and defendants in other
cases from settling disputes by consent, even in good faith. Let us examine the
possible deterrent effect upon the Justice Department first.

The bill requires that before entering any consent judgment proposed by the
Justice Denartment, “the eourt shall defermine that entry of that indgment i=
in the public interest.” An adverse determination is either appealable or it is
not. Tf it is. the government must engnge In litigation over whether if can dis-
pose of a case withount litlgation, If it isn't appealable, the government m have
to litignte a case which from the standpoint of a wige alloeatiton of resomroees
mav not bhe jnstified. T'nder the proposed legtislntion the government’s iHoeation
of its resonrces is frrelevant to a decision to settle by consent, and need not (per-
hapg even may not) he considersd hy the comrt in its deter mition. Argn
non-party conld challenge the court's defermination to enter the comsent
if based upon su h n consideration.) The government may, therefore, forego
bringing some weak (either factually or lezally). but legitimate if only
partial relief can be obtained by consent. Thus instead of partial relief there
may be none.

T am also concerned about the effect that subsections (e) and (f) of this hill
might have in prodneing litigation that could encroach npon the Justice Th t-
ment's resources and delay the settlement of cases. Subsection (e) whicl 1
the conrt fto d mine 1t the entry of the consent indgment is in the n ithlie
interest conld put the court in the role of a devil's advoeate arainst the defend-
ants and the Department of Justice. T question whether the conrt can make the
determination required under subsection (e) withont resorting to some of the
procedures of subsection (f), such as appointment of a special master or an-
thorizing intervention, and wonder if lts failure to do so provides interested
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persons a basis for challenging the entry of the consent judgment. Certainly,
suflicient litigation to resolve the doubts is bound to arise.

An antitrust defendant might likewise object to consenting to a judgment if
this bill becomes law in its present form. One of the major reasons that defend-
ants have been willing to consent to a Jjudgment against them has been the pro-
tection afforded by § 5(a) of the Clayton Act which denies prima facie effect in
subsequent treble damage actions to consent judgments. Subsection (h) of this
bill purports to retain that protection. I submit, however, that the protection of
subsection (h) is ineffective, Subsection (b) provides in part:

“Copies of the proposed consent judgment and such other materials and
documents which the United States considered determinative in formulat-
ing the proposed consent judgment shall also be made available to members
of the public at the district court before which the proceeding is pending and
in snch other districts as the court may subsequently direct.” (Emphasis
fndded.)

This language conld require the production of the entire investigative file,
When 8, 782 was being considered by the Senate, Assistant Attorney General
Thomas . Kauper in a letter to Senator Javits objeeted to this languagce and it
was amended. Kauper's objection was directed at having to produce those
government documents whieh “may be considered in one way or another to have
entered into the determination of the government to enter the settlement, and
thereby would be ‘determinative.’” Thus, 8. 782 was amended to exempt from
disclosure materials and documents protected by §552(h) (4) and (5) of the
Freedom of Information Act of Title 5 of the United States Code Not exempted
by the Senate amendment was material covered by §552(b) (7) which relates
to “investigatory files compiled for law enforcement purposes.” * T suggest that
subsection (b) covers more than simply those materials and documents which
were relevant to the government's decision to settle the case by consent, but
covers in addition those whieh were relevant to the formulation of the consent
indgment. In other words, the bill ealls for the diselosure of those materials and
documents which were relevant to the relief, and that of necessity includes those
materinls and documents which go to establish or prove the violation of law. T
suspect that anfitrust defendants are going to he very reluctant to allow dis-
closnre of such materials and documents. Their value to treble damage plaintiffs
is obvious, If the evidence ean be obtained at little or no cost, the unavailability
of prima facie effect of a consent indgment is insignificant. Of course, this pro-
vision could be amended to exempt matter protected by paragraph (7) as well as
paragraphs (4) and (5), but that would emaseulate the provision. Without
either the government's thinking or the government's evidenee, how ean one
determine whether the settlement is in the publie interest ?

Please understand that, contrary to how my festimony may sound, T sapport
the required disclosnre of the investigative file in consent judgment eases, Like-
wise, T believe that § 5(a) of the Clayton Act should be amended so that judg-
ments in eriminal anfitrust eases where the defendant pleads nolo contendere will
not be denied prima facie effect in subsequent treble damage actions, The ability
of a defendant to plead nolo contendere and avoid prima facie effect is, at the
present time, a tremendous eseape hateh for corporiafe eriminals, By eonsenting
in a civil ease and pleading nolo in a companion eriminal action, a defendant
may emerge from an antitrunst violation with no more than a slap on the wrist
and an admonition to “gzo and sin no more.” As a practieal matter, without the
advanftage of the prima facle effect of a prior government judgment, some
private damage actions may never be bronght. Tninred parties are thus denied
compensation, and defendants are permitted to keep their i1l gotten gains,
Shielding defendants from the only effective means some injured parties may
have to recover for their injuries is unlikely to have a significant deterrent
effect, Furthermore, competitors may have heen o serionsly injured that com-
petition itself may be permanently impaired. Until obedience to the law is less
costly to potential violators than disobedience, the latter is likely to flonrish.

At the outset of my testimony T suggested that T was in complete agreement
with the coneern which prompts this proposed legislation, but that I considered

1{5) T.8.C. § 552(h), This section does not apply to matters that are * * * (4} trade
secrets and commercial or financial information obtained from a person and privileged or
confidentinl: (5) Inter-agency or intra-agency memorandums or lettors which wonld not he
avallnble by law to a party other than an ageney In Hitlgntion with the Agency ; * &

2 (71 investizatory files complled for law enforcement purposes except to the extent
avallable by law to a party other than an agency: * * *,
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it inadequate to deal with the real problem. Consent settlements which are not in
the public interest are but a symptom of the more serious problem, There is a
lack of confidence in the handling of antitrust cases by the Department of Jus-
tice. Without suggesting that the Department is corrupt or rotten to the core
(neither of which it is), one can suggest that it is not free from improper political
influence, We have witnessed attempts, sometimes successful, on the part of cor-
porate antitrust violators to influence the outecome of antitrust proceedings by
reaching high government officials, So long as the enforcement of the antitrnst
laws is under the direct control of politieally concerned officials, the danger of
improper influence exists, The solution to the problem is to render imposs

at the very least more difficult, the ability of politicians to improperly influence
the antitrust enforecement machinery, I submit that this can best be accomplished
by vesting all governmental antitrust responsibility in a single government agen-
cy as independent of political control as a representative democracy can permit.
Such an agency shonld be able to submit its own budget to the Congress, enforce
its own subpenas in the courts, and take its own cases to the Supreme Court
without going to the Solicitor General. Only when the antitrust enforcement
machinery is free to operate in the publie interest ean we be confident th
outeome of its proceedings will be also

I thank you for the opportunity to present my views.

Mr. Frowers. The subcommittee will meet again at 10 o’clock tomor-
row morning, and the hearing is adjourned.

[ Whereupon, at 12:02 p.m. the subcommittee recessed, to reconvene
at 10 a.m. on Thursday, Sept. 27, 1973.]







CONSENT DECREE BILLS

THURSDAY, SEPTEMBER 27, 1973

House 0F REPRESENTATIVES,

SuncomMirTEe ON MoxNoronies AND CoMMmERCIAL Law

or THE COMMITIEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10:05 a.m., pursuant to call, in room 2141,
Rayburn House Office Building, Hon. Peter W. Rodino, Jr. [chair-
man ] presiding.

Present: Representatives Rodino, Brooks, Seiberling, Jordan,
Hutchinson, McClory, and Dennis.

Also present: James F. Falco, counsel, and Franklin G. Polk, asso-
ciate counsel.

Chairman Robivo. We will resume our hearings on ILR. 9203, H.R.
9947, and S. 782.

We are delighted to have this morning as our distingunished panel
of witnesses the former Chairman of the FTC. Mr. Miles Kirkpatrick,
Mr. Victor H. Kramer of the Institute for Public Interest Representa-
tion, Georgetown University Law Center, and Mr. George D. Reyeraft,
Cadwalader, Wickersham & Taft.

I would assume that each of you, having a prepared statement,
might want to at least summarize your statements, and then be ready
for some questioning. I would hope that the summary might be such
that we might be able to move along so that we will be able to put some
questions to you. And each of you may feel free to respond to any
of the questions asked. We hope that that would be agreeable.

Mr. Kirgrarrick. Entirely, Mr. Chairman.

Chairman Ropixo. You may proceed.

TESTIMONY OF PANEL CONSISTING OF HON. MILES W. KIRKPAT-
RICK, VICTOR H. KRAMER, ESQ., AND GEORGE D. REYCRAFT,
ESQ.

Mr. Kirkparrick. It is a privilege to be here. T shall do my best to
summarize my statement—it is on its way here and is being duplicated
at this point—so as not to impese on the time of the subcommittee.

It is a privilege to appear this morning in response to the invitation,
sir. T should note, as you have, that T was Chairman of the Federal
Trade Commission from September of 1970 to February of 1973,
However, I am now engaged in the private practice of law, and I should
make it clear that I may represent clients that may be affected by the
provisions of the bill, and I want to draw that to the attention of the
subcommittee since they should be aware of that in evaluating my
remarks.

(139)
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The legislation that is before the committee would modify the anti-
trust laws in three major respects. First, the bill would establish a new
set of procedures and criteria relating to the negotiation and entry by
the courts of consent decrees in antitrust cases. Second, the bill would
substantially increase criminal penalties for Sherman Aot violations.
Third, it would amend the Expediting Act so as to provide for review
by the courts of appeal other than in exceptional situations.

Because the last two sections of the bill have been the subject of
previous legislative proposals and have already been the subject of
broad and informed comment, T would like first to outline my views
on those two amendments quite briefly. T will then comment upon the
first part of the bill, section 2, in somewhat greater detail.

The fines which are proposed in the bill are $100.000 in the case of
individuals and £500,000 in the case of corporations. There has heen
wide agreement that the present level of fines, £50.000 both for corpo-
rations and individuals, does not perform the office of a sufficient de-
terrent. With that proposition T am in agreement. Violations of the
antitrust laws are criminal acts franght with very damaging conse-
quences to the public interest. Of course, a $100.000 fine against an
individual may be unwarranted in many situations, but that amount
is set as a maximum and would undoubtedly be imposed by the courts
only in situations where the serious and flacvant character of the viola-
tion and the affluence of the individual might warrant it,

The $500,000 fine proposed as a maximum to corporate vielations
seems to meet wide acceptance, which I share. Such amount, as a
maximum, is not unreasonable,

With respect to the amendments in the bill to the Expediting Act, T
have nothing to say except to voice my enthusiastic approval. It seems
to me that the Expediting Act, in its present form, has long since been
demonstrated to be an anachronism. As the Senate committee report
observed, in 1903 the Sherman Act was relatively new and was an
almost untried method of rest raining combinations and trusts. As the
Senate committee report also noted, there was apprehension that the
recently created system of courts of appeal, because of their unfa-
miliarity with the new law and because of the additional time required
by their procedures, wonld delay and frustrate the efforts of Congress
to control monopolies. These considerations have been, T believe, swept
aside by the course of time, and what has become clear is the desira-
bility, except in very rare cases. of having the enormous records and
multiplicity of issues that make up the bulk of antitrust cases unwound
and refined by the courts of appeal.

Now T would like to turn to section © of the bill, sir. My written
statement is more extensive on this point than T will state at this time.

Chairman Roprvo. I would like to remind you, as I have already
suggested, that the statements will be included in the record in their
entirety,

Mr. KirgpaTrick. Yes. Ve ry well, sir.

Now, turning to section 2 of the hill. T will not attempt to sum-
marize, since that is done in my statement, the provisions as I see them
in section 2 of the bill.

At the ontset of my discussion, sir, T wish to state that T am whole-
heartedly in favor of the purposes, as I understand those purposes,
which underlie section 2 of the proposed legislation.
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To the extent that the integrity of law enforcement through consent
judgments is brought into question through negotiations conducted
behind closed doors, I, for one, am certainly in favor of opening the
doors and keeping them open. Thus, I believe that it is a reasonable
requirement. that all contacts made with the United States, except
those made by or before counsel of record in negotiation session.
should be described and be made available for public serutiny. There
may be some question as to the precise breadth of that requirement,
but I will not discuss that now. It seems to me to be a small matter,
and T would wholeheartedly, as I say, approve that part of the
legislation.

I am in favor also of filing and publication for public comment
of the proposed consent judgent for an appropriate period prior to
its proposed effective date. I understand that already to be the practice
of the Department of Justice, and certainly, it is the practice of the
Federal Trade Commission. Both the Department of Justice and the
Federal Trade Commission review with care comments received as
a result of the publication of proposed consent orders, and both agen-
cies have, from time to time, modified proposed orders in the light
of comments received.

The problems with the provisions of the present bill. and it may
well be that the purposes to be achieved outweigh the difficulties that
I perceive and will sketch, arise ont of what I foresee to he the oh-
stacles that will be faced by the United States in respect to the proce-
dures and criteria to be followed by the conrt in reaching a deter-
mination that the public interest is, or is not, satisfied by the proposed
decree.

Let me deseribe two dilemmas that occur to me as possibly created
by the procedures of the bill.

Let me assume, for the moment, that a proposed consent judgment
has, under the procedures contemplated by the bill, been made public
and that the proposed consent judgment differs in ways that appear
to be material from the relief sought in the complaint which instituted
the litigation. Parenthetically, Mr. Chairman, I would guess that in
the vast majority of the cases where the proposed judgment is four-
square with the relief sought in the complaint, the procedures would
be routine and would give rise to little comment or controversy. That
may not be so, however, when the relief afforded by the consent judg-
ment. is in some way materially different from that specified in the
complaint, or, if not specified in the complaint. materially different
from that usually flowing from the character of the violations alleged.

It seems to me that two considerations, among others, may prompt
the filing of a proposed consent judgment, significantly different from
that originally claimed. One such consideration would be the post-
complaint realization, by the Antitrust Division, that there are cer-
tain aspects of its ease that do not have the strengths that were initially
believed to be present. That realization could come through pretrial
diseovery or after the partial trial of the case itself.

Another consideration which I would like to discuss, sir, which might
prompt the United States to accept relief different from that originally
songht, would be the conclusion that the relief in the settlement prof-
fered was adequate, although perhaps not as complete as that originally
specified in the complaint, and the prosecutor’s determination in those
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circumstances that the case should be settled, and manpower be thereby
released for law enforcement purposes elsewhere.

The determination to be made in both situations which T have
described, has traditionally been that of the prosecutor. Where a case
has developed weaknesses not clearly perceived at the time the com-
plaint was filed, the dilemma that would be faced by the prosecutor, it
seems to me, under this bill is a very real one. If he is to present the
consent judgment, with candor for the court’s determination of its ful-
fillment of public interest, he may have no choice but to acknowledge
to the court that the case’s underpinnings are infected with an infir-
mity, and thus give aid and comfort to the defendant should the prof-
fered judgment be rejected by the court and the case thereafter be
tried.

Even more difficult to present to the court are the questions rising
out of the prosecutorial discretion which of necessity rests with the
Department of Justice. Again, let me make an assumption. Assume
that the complaint involves a routine violation of the antitrust law.,
but one which would involve a long and arduous trial to prove, and
assume that the consent judgment is only in minor ways less compre-
hensive than the relief specified in the complaint. Tt seems to me that
proper law enforcement with limited manpower resources, and that
1s always a problem, requires the prosecutor sometimes to reach the
conclusion that nine-tenths of a loaf here and the release of his re-
sources to enforce the law elsewhere is worth more than the whole loaf
which might tie down 5, 10, or 15 lawyers for many months.

I do not see how the assignment of resources over the spectrum of
law enforcement requirements, a judgmental process which peculiarly
belongs to the prosecutor with his direct concern with the management
and allocation of his law enforcement capabilities, can or should be
determined by the court. To get a judicial review of the budgeting,
policy-planning, and personnel problems that might prompt a par-
ticular proposed consent judgment which might require a public dis-
closure of the ongoing investigations and proposed new prosecutions,
that would be entirely improper and unwise. Moreover, since it ulti-
mately is a judgmental question invelving the priorities of law enforce-
ment among a great many variables, I doubt that the court would or
should be deemed to have competence in that area which is essentially
not a judicial but an executive matter.

Now may I by way of footnote, note that by far the major part of the
prosecutor’s discretion is left untouched by the proposed legislation.
Thus, all the decisions as to which investigation to open, which to
close, which case to bring, and whether a civil or eriminal action, or
both, are left completely to the prosecutorial discretion. That may nof,
I note, be illogical in relation to the purposes of the bill since once a
matter has progressed to the complaint stage, a public position has
been taken, and unexplained changes in that position, although en-
tirely proper, may Ln-om t public distrust.

I do not know where 1 personally come out on these questions I have
posed. T know that in the great bulk of the cases. the inquiry to be
made by the courts into the merits of the consent judgment would be
in all likelihood largely routine. In those cases, the legislation wonld
pose neither great difficulties nor. on the other hand. would the legisla-
tion in that respect perform any particularly useful office. T speak here
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of section 2, of course, T am concerned with the cases that would
involve a court’s extensive inquiry into the merits of a consent judg-
ment; in those cases, the nature of the prosecutor’s problems might be
such as to force a trial where a consent judgment would serve the
public interest,

Perhaps, as T suggested earlier, the opening up of the consent judg-
ment process to the public view is important enough such that the
considerations that T have suggested shrink into comparative insig-
nificance.

Finally, Mr. Chairman, T have one last comment. That portion of
section 2, particularly section (e) (2), which deals with the considera-
tion to be given by the court to “individuals alleging specific injury
from violations set forth in the complaint,” may, it seems to me, start
a fresh legal battle over a point that seems to have been decided. As Mr.
Wilson of the Antitrust Division testified last week before this com-
mittee, the law is pretty well settled that the courts will not require
that a consent judgment contain an admission of liability on the part
of the defendant; such admission would. of course, be of great advan-
tage to potential treble damage plaintiffs who may seek to sue the
defendant upon the grounds of the law violations alleged in the com-

laint.
: The Antitrust Division’s view of this has been, as T understand it,
that if admissions of liability are required by the courts to be imbedded
in consent decrees, the consent decree route would be largely foreclosed.
The Division’s proposition, and I give it considerable heed, is that any
defendant who believes he has the remotest chance of winning the law-
suit would. in the climate of these times, insist upon litigating rather
than agree to any admission of liability. Since the great bulk of the
cases brought by the Antitrust Division are disposed of by the consent
decree procedure, this would be a grievous blow to law enforcement.

With that in mind, T ask myself 1f it is wise to include the language
relating to individuals alleging specific injury in this bill. It settles
nothing, it seems to me, and would create a battleground for many
vears in the future. I think that the language used will give rise to
the argument, perhaps persuasive in some instances, to some judges,
that Congress meant to open up what now appears to be well-settled
law and to invite the courts to reject a consent decree which gives no
aid to treble damage plaintiffs.

Again, sir, T express no view on the matter, but T believe that the
Antitrust Division’s view should be carefully considered. After all,
treble damage plaintiffs in this day and age have little difficulty in
finding high-caliber lawyers. In those circumstances, T am inclined
to doubt that law enforcement by the Government should languish for
the purely private purposes of those who are clearly willing and able
to bring their own lawsuits.

Thank you for the opportunity of appearing here today.

[The prepared statement of Hon. Miles W. Kirkpatrick follows:]

STATEMERT OF MILEs W. KIRKPATRICK

It is a privilege to appear here this morning in response to the invitation of
this Subeommittee to give you my views on the proposed “Antitrunst Procedures
and Penalties Act”., T was Chairman of the Federal Trade Commission from
September, 1970 to February, 1973. However, I am now engaged in the private
practice of law, and I should make it clear that I may now or in the future
represent clients who might be affected by the provisions of the Bill which this
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Subcommittee is considering this morning. Although T appear here as a private
citizen, I think it appropriate to point out my professional interests so that the
Subeommittee can be aware of them in considering and evaluating my views.

The legislation that is before the Committee would modify the antitrust
laws in three major respects. First, the Bill would establish a new set of proce-
dures and criteria relating to the negotiation and entry by the courts of consent
decrees in antitrust cases, Second, the Bill would substantially increase eriminal
penalties for Sherman Aect violations. Third, it would amend the Expediting
Act so as to provide for review by the Courts of Appeal other than in exceptional
situations.

Because the last two seetions of the Bill have been the subject of previous legis-
lative proposals and have already been the subject of broad and informed com-
ment, I would like first to outline my views on those two amendments quite
briefly, I will then comment upon the first part of the Bill (Section 2) in some-
what greater detail.

The fines which are proposed in the Bill are $100,000 in the case of individ-
nals and $500,000 in the case of corporations. There has been wide agreement
that the present level of fines, $50,000 both for corporations and individuals, does
not perform the office of a sufficient deterrent. With that proposition I am in
agreement. Violations of the antitrust laws are eriminal acts fraught with
very damaging consequences to the economy and to the publie interest. Of course,
a $100,000 fine against an individual may be unwarranted in many situations, but
that amount is set as a maximum and wonld undoubtedly be imposed by the
courts only in sitnations where the serious and flagrant character of the violation
and the affluence of the individual might warrant. The $500,000 fine proposed
as a maximum to corporate violations seems to meet wide acceptance, whieh I
share. Such amount, as a maximum, is not unreasonable.

With respect to the amendments in the Bill to the Expediting Act T have noth-
ing to say except to voice my enthusiastic approval. It seems to me that the Ex-
pediting Act, in its present shape, has long since been demonstrated to be an
anachronism. As the Senate Committee Report observed, in 1903 the Sherman
Act was relatively new and was an almost untried method of restraining com-
binations and trusts., As the Senate Committee Report also noted, there wag
apprehension that the recently created system of Courts of Appeal, beeause of
their unfamiliarity with the new law and because of the additional time required
by their procedures, would delay and frustrate the efforts of Congress to con-
trol monopolies. Those considerations have been, T believe, swept aside by the
course of time, and what has become clear is the desirability, except in very
rare cases, of having the enormous records and multiplicity of issues that make
up the bulk of antitrust eases unwound and refined by the Courts of Appeal.

I wounld now like to turn to Section 2 of the Bill. That Seetion, in summary,
would require the following :

1. The filing and the publication of any consent judgment proposed at least
60 days prior to the effective date of the decree,

2. The filing and publication of all comments on the proposed decree together
with the responses of the Antitrust Division.

3. The making available and the publication of a deseription of “sneh other
materials and doeuments” which have been considered determinative in formu-
lating the proposed judgment.

4. The filing and publication of a “public impact statement” which wonld,
among other things, deseribe the nature of the proceedings and the practices
involved in the alleged violations of law, explain the proposed judgment “inclnd-
ing an explanation of any unusual cireumstances giving rise to the proposed
Jndgment or any provisions contained therein,” state the remedies available to
potential private plaintiffs, deseribe the procedures available for modification
of the proposed judgment, and deseribe alternatives actually considered and
their anticipated effects on competition.

5. A determination by the Court that the entry of the judgment is “in the
publie interest” ; in making that determination the Court may consider a va riety
of matters including the fermination of the alleged violations, provisions for
enforcement and modification of the judgment, duration of relief and other
related matters. The Conrt may also consider the impact of the judgment upon
the public generally and, more particularly, upon individuals injured by the
violations set forth in the Complaint, including the public benefit of a trial. In
reaching a determination of the foregoing matters, the Court may take testi-
mony, appoint a special master and authorize the full or limited participation
of others in the proceedings. The Conrt may also review all comments, and the
responses thereto of the United States, on the proposed judgment,
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Section 2 of the Bill would also require the filing by the defendant of a de-
geription of all communications on its behalf, except by Counsel of Record, with
any representative of the United States concerning the proposed judgment.

At the outset, I am wholeheartedly in favor of the purpose, as I understand
it, which underlies Seetion 2 of this proposed legislation. To the extent that the
integrity of law enforcement through consent judgments is brought into ques-
tion throngh negotiations conducted behind closed doors, I for one am certainly
in favor of opening the doors and keeping them open. Thus, I believe that it is
a reasonable requirement that all contacts made with the United States, except
those made by or before Counsel of Record in negotiation session, should be
deseribed and be made available for publie serutiny. There may be some ques-
tion as to the precise breadth of that requirement and possibly the scope of the
present language could appropriately be amended such that the exemption from
publie disclosure would extend not only to Counsel of Record but to others who
might be present in meetings with Counsel.

Perhaps, rather than deseribing the communicztions made by others present
at such meetings, the Bill might require only the identification of the individuals
involved. In any event, this is a small matter and the additional amount of paper-
work that may be required by the present language may be of little moment
compared to the benefit of full disclosure of all communications other than by
Counsel.

I am in favor also of filing and publication for public comment of the proposed
consent jndgment for an appropriate period prior to its proposed effective date.
I understand that already to be the practice of the Department of Justice and,
certainly, it is the practice of the Federal Trade Commission. Both the Depart-
ment of Justice and the Federal Trade Commission review with care comments
received as a result of the publication of proposed consent orders, and both
agencies have from time to time modified proposed orders in the light of com-
ments received.

The problems with the provisions of the present Bill—and it may well be that
the purposes to be achieved outweigh the diffienlities that 1 perceive and will
sketeh—arise out of what I foresee to be the obstacles that will be faced by the
United States in respect to the procedures and criteria to be followed by the
Conrt in reaching a determination that the public interest is or is not satisfied
by the proposed decree, Let me deseribe two dilemmas that occur to me as
possibly ereated by the procedures of the Bill.

Let me assume for the moment that a proposed consent judgment has, under
the procedures contemplated by the Bill, been made public and that the proposed
consent jundgment differs in ways that appear to be material from the relief
gsonght in the Complaint which instituted the litigation. Parenthetically, Mr.
Chairman, T would guess that in the vast majority of the cases where the pro-
posed judgment is four square with the relief sought in the Complaint, the
procedures would be routine and would give rise to little comment or con-
troversy. That may not be so, however, when the relief afforded by the consent
jndgment is in some way materially different from that specified in the Com-
plaint, or, if not specified in the Complaint, materially different from that usually
flowing from the character of the violations alleged.

It seems to me that two considerations, among others, may prompt the filing
of a proposed consent judgment with relief significantly different from that
originally claimed. One such consgideration would be the post complaint realiza-
tion by the Antitrust Division that there are certain aspects of its case that do
not have the strengths that were initially believed to be present ; that realization
could come through pre-trial discovery or after the partial trial of the ecase
itself. Another consideration which I would like to disenss, sir, which might
prompt the United States to accept relief different from that originally sought
would be the conclusion that the relief in the seftlement proffered was adequate,
although perhaps not as complete as that originally specified in the Complaint,
and the prosecutor’s determination in those cireumstances that the case shonld
be settled and manpower be thereby released for law enforcement purposes
elsewhere,

The determination to be made in both situations which T have described has
traditionally been that of the prosecutor. Where a ease has developed weaknesses
not clearly perceived at the time the Complaint was filed, the dilemma that wonld
be faced by the prosecutor it seems to me, under this Bill is a very real one. If he
is to present the consent judgment with candor for the Court's determination of
its fuliillment of public interest, he may have no choice but to acknowledge to the
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Court that the case’s underpinnings are infected with an infirmity, and thus
give aid and comfort to the defendant should the proffered judgment be rejected
by the Court and the case thereafter be tried,

Even more difficult to present to the Court are the questions rising out of the
prosecutorial discretion whieh of necessity rests with the Department of Justice,
Again, let me make an assumption. Assame that the Complaint involves a routine
violation of the antitrust law, but one which would involve a long and arduous
trial to prove, and assume that the consent judgment is only in minor ways less
comprehensive than the relief specified in the Complaint, It seems to me that
proper law enforcement with limited manpower resources (and that is always
a problem) requires the prosecutor sometimes to reach the conclusion that nine-
tenths of a loaf here and the release of his resources to enforce the law elsewhere
is worth more than the whole loaf which might tie down five, ten, or fifteen
lawyers for many months.

I do not see how the assignment of resources over the spectrum of law enforce-
ment requirements, a judgmental process which peculiarly belongs to the
prosecutor with his direet concern with the management and allocation of his
law enforcement capabilities, can or should be determined by the Court. To get
a judicial review of the budgeting, poliey-planning and personnel problems that
might prompt a particular proposed consent judgment which might require a
publie disclosure of the on-going investigations and proposed new prosecutions
that would be entirely improper and unwise. Moreover, since it ultimately is a
judgmental question involving the priorities of law enforcement among a great
many variables, I doubt that the Court would or should be deemed to hive
competence in that area which is essentially not a judicial but an executive
matter.*

I do not know where I personally come ouf on these questions I have posed.
I know that in the great bulk of the cases the inquiry to be made by the Courts
into the merits of the consent judgment would be in all likelihood largely routine.
In those cases the legislation would pose neither great difficulties nor, on the
other hand, would the legislation in that respect perform any particularly useful
office. I speak here of Section 2, of course, I am concerned with the cases that
would involve a Court's extensive inquiry into the merits of a consent Jjudgment;
in those cases the nature of the prosecutor’s problems might be such as to force
a trial where a consent judgment would serve the public interest.

Perhaps, as I suggested earlier, the opening up of the consent judgment process
to the public view is important enough such that the considerations that I have
suggested shrink into comparative insignificance,

airman, I have one last comment. That portion of Section 2,
particularly (e)(2), which deals with the consideration to be given by the Court
to “individuals alleging specific injury from violations set forth in the Com-
plaint,"” may, it seems to me, start a fresh legal battle over a point that seems
to have been decided. As Mr. Wilson of the Antitrust Division testified last week
before this committee, the law is pretty well settled that the Courts will not
require that a consent judgment contain an admission of liability on the part of
the defendant ; such admission wounld, of course, he of great advantage to poten-
tial treble * plaintiffs who may seek to sue the defendant upon the grounds
of the law violations alleged in the Complaint. The Antitrust Division's view
of this has been, as I understand it, that if admissions of Hability are required
by the courts to be imbedded in consent deerees, the consent decree route wonld
be largely foreclosed. The Division's proposition, and I give it considerable heed,
is that any defendant who believes he has the remotest chance of winning the law-
suit would, in the climate of these times, insist npon litigating rather than agree
to any admission of liability. Since the great bulk of the cases brought by the
Antitrust Division are disposed by the consent decree procedure, this would be a
grievous blow to law enforeement,

With that in mind, I ask myself if it is wise to inelude the language relating to
individuals alleging specific injury in this Bill. It settles nothing it seems to me
and would create a battleground for many years in the future. I think that the

wiy of footnote, note it may be noted that by far the major part of the
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language used will give rise. to the argument, perhaps persuasive in some in-
stances, to some judges, that Congress meant to open up what now appears to be
well-settled law and to invite the Courts to reject a consent decree, which gives
no aid to treble damage plaintiffs,

Again, sir, I express no view on the matter, but I believe that the Antitrust Di-
vision's view should be carefully considered. After all, treble damage plaintiffs
in this day and age have little difficulty in finding high ealibre lawyers, In those
circumstances, I am inelined to doubt that law enforcement by the government
should languish for the purely private purposes of those who are clearly willing
and able to bring their own lawsnits.

Thank you for the opportunity of appearing here today.

Chairman Ropixo. Thank you very much.

Mr, Kramer?

Mr. Kramer. Thank vou, Mr. Chairman.

My name is Vietor H. Kramer. I appear here at the request of the
committee. T am honored to be here. From 1938 to 1957, T was in the
Antitrust Division of the Department of Justice. From 1957 to 1970,
I was in private practice specializing in antitrust law. I am now a pro-
fessor of law at Georgetown University specializing in elinical educa-
tion in administrative law. T appear here in my capacity as a citizen
and antitrust lawyer, and not in any other capacity.

Consent decree procedures. H.R. 9203, like its counterpart S. 782,
has three parts. The first deals with consent decree procedures, As I
understand it. this part has three broad purposes as follows:

First, to create a greater public awareness of and opportunity for
public input into antitrust consent decrees.

Second, te foster more careful judicial serutiny of antitrust consent
deerees,

Third, to require disclosure of the sources of possible pressures on
the Department of .Justice by powerful men in and out of Government.

Everyone seems to favor the third objective and, therefore, I shall
not disenss seetion 2(¢g) of the bill.

I have heard no persuasive opposition to those portions of the hill
designed to achieve the objective of greater judicial serutiny of anti-
trust consent decrees, specifically subsections 2 (e) and (f). T do not
see how there can be such objection because the subsections are purely
permissive; they are conched in terms of what a court “may consider”
and what a court “may” do. T cannot see any rational basis for objec-
tion so long as these subsections are couched in permissive rather than
mandatory terms.

The opposition seems to center on subsections 2 (b} and (d) which
requires the Government to file “a public impact statement™ and to
eonsider the comments of the public concerning the decree.

First of all, let us not overestimate the value of these proposed in-
novations. They are no panacea. The guality of Government antitrust
enforcement depends primarily upon the quality of the lawyers in the
Antitrust Division, not on the publie interest bar or on lawvers repre-
senting competitors or eustomers of defendant. But this bill seems to
me to be a step in the right direction. Consent settlements of major
Government civil antitrust cases are the people’s business and the
people should have the right to be heard.

A major criticism of the bill by the Department of Justice is that
it will impede and slow up the process by which antitrust settlements
are achieved, I believe the bill will have this effect only in a few anti-
trust cases.




148

Most antitrust actions do not involve major industries or at least
do not involve major issues of structure or behavior in major industries,
These routine cases wil] rarely evoke public comment or public partic-
ipation in consent decree procedures. Thus, for most antitrust consent
decrees, criticism of the bill hoils down to a contention that the bill
will add to the burden of the Antitrust Division by requiring it to sub-
mit to the courts and file for public inspection detailed explanatory
statements and facts. I cannot believe that this criticism is important
cnough to override the clear benefits that the bill should produce if
enacted.

There will be a few antitrust settlements that are of major impor-
tance and to be sure the bill if enacted will slow down the settlement
process in those cases. This to me is desirable, I can think of some
antitrust settlements that should have been slowed down forever. Pro-
posed consent decrees that have enormous impact on the public need
greater judicial serutiny and comments by informed citizens to the
court can aid that judicial serut iny. If a competitor or customer or pub-
lic interest group convinces the ‘district court that they ought to be
heard before a consent decree is entered, presumably all will agree
that the hearings should be held. Tf this be correct, why isn’t it in the
public interest to require the Antitrust Division to file statements ex-
plaining the consent decree in detail, rather than relegating the inter-
ested citizen to his own devices to dig out the premises upon which the
consent decree is based.

There is one aspect of this first part of the bill in which T have some
misgivings, That is its a plictaion to eriminal antitrust cases as pro-
vided in the Senate bill. T am pleased to note criminal cases are out in

the House version, I.R. 9203. Major provisions of both the House and
Senate bill were not drafted with eriminal cases in mind and conse-
quently they make no sense as applied to criminal eases, Thus, subsec-

tions 2(h) (3) through (5) arve utterly meanineless as applied to a
criminal ecase and it would be impossible for the United States to
comply with the law if enacted with a provision, as is the case in the
Senate bill, making section 2 applicable to settlements of criminal
cases.

Turning now to penalties. Section 3 would increase maximum fines
in criminal antitrust cases. For reasons given by other witnesses, T
favor this inerease, T have nothing new to contribute to this question.

Turning to the final section of the bill. the Expediting Act revisions,
I am strongly opposed to repeal of that portion of the Expediting Act
providing that jurisdiction to hear appeals from final judgments in
civil government Sherman Act cases shall lie only in the Supreme
Court. T refer to section 5 of H.R. 9203,

Just as it is the Supreme Court that is hest equipped in our judicial
hierarchy to deal with issues of personal liberty under our constitu-
tion, so it is also best suited to deal with questions of interpretation of
our Nation’s economie charter of freedom. the Sherman Aet.

As a result of the fact that the Expediting Act, for the past 70
vears, has required the Supreme Court to pass on most major anti-
trust cases, that Court has plaved a role in antitrust exegesis more
important and more pervasive than that which it has played in inter-
preting any other congressional enactment. At least during the past
40 years, the Supreme Court’s opinions in antitrust cases have gener-
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ally tended to favor the position taken by the Government in those
cases. This fact, I fear, is the real reason why there is currently a
demand from the organized bar to repeal the Expediting Act. Those
practicing lawyers who favor repeal simply don’t agree with the
Supreme Court’s opinions in antitrust cases. They believe that the
courts of appeals will be more apt to agree with their point of view.

Be this as it may, there are two principal arguments advanced for
abolition of direct appeals. The first is that the Supreme Court is
overburdened. But as Mr. Justice Douglas said in a recent dissenting
opinion in the Zidewater Ol case: “The case for our ‘overwork’ is a
myth.”

"He also said in that opinion: “The Expediting Act, 15 U.S.C. sec-
tion 28 et seq., involved in the present case, does not contribute mate-
rially to our caseload. Tn the 1967 term we had 12 such cases but only
3 of them were argued. the others being disposed of summarily. In the
1968 term we had eight, but only three were argued. In the 1969 term
we had four. only two being argued. In the 1970 term only two such
cases reached us and each was argued. In the 1971 term four such cases
reached us, two of them being argued.

“If there are any courts that ave surfeited, they are the courts of
appeal * * *%

In his opinion, Justice Douglas goes on to cite statistics showing that
the judges in the courts of appeals are far more overburdened than
the Justices of the Supreme Court. In my view. this opinion of Mr.
Justice Douglas destroys the argument for abolition of direct appeals
in eivil government antitrnst ecases to the Supreme Court insofar as
it is based on the premise that the Supreme Court is overburdened by
antitrust appeals.

The second argument for repeal of section 2 of the Expediting Act
is that the courts of appeals unlike the Snpreme Court can gift through
complicated and confused records and find and correct errors by the
trial court.

There is absolutely no evidence to support the sugeestion that
competent counsel cannot make as intelligent a presentation in an ap-
peal to the Supreme Court as in one to the courts of appeals. Tf there
18 a confusion of issues presented by the record. there is no reason to
believe that that confusion will be more difficult for the Supreme Conrt
to untangle than for a court of appeals.

Many civil antitrust cases brought by the United States raise great
issues of economic policy on which opinions, in our pluralistic society.
will necessarily sharply differ among men of good will. We in the
United States have, for better or for worse, chosen the courts as the
forum which is to decide these issues. As long as we are going to con-
tinue to cast our lot with the courts as the decisive fornm. I believe
we will all be better off if the Supreme Court makes the final decision
in these cases as promptly as possible. Intervention of the courts of
appeals in the civil appellate process in government cases will neither
expedite nor clarify the development of onr antitrust law.

Thank you, Mr. Chairman.

Chairman Ropixo. Thank you, Mr. Kramer

Mr. Reyeraft?

Mr. Revorarr. Mr. Chairman, my name is George D. Reyeraft, and
I appreciate the invitation to appear here today. ) '




150

T am at the present time engazed in ffu- ractice of law as a member
nfT’n' firm u" Cadwalader, Wickersham & 'l aft, One Wall Street, New

York, N.Y. From December 1952 until December 1962, 1 was an attor-
ney with the Antitrust Division of the Department of Justice. Since
that time I have been continuonsly engaged in the private practice of
ll\' in New York and have represented hoth defendants and plaintiffs
in private antitrust actions. And. of course, like Mr, Kirk patrick, some
of my ihi‘nh may be a tlvvtm] by actions which the Congress takes.

By way of background, T might note that when T left the Antitrust
Division I was Chief of Section Operations and as snch, responsible
I'nr' the Washington operations of the Antitrust Division includi ing
the Judgment Section. T thus participated both directly and indirec ‘|1.
in the negotiation and review of a significant number of consent
decrees,

During my private practice T have also had oceasion to negotiate
consent decrees with members of the staff of the Antitrust Division of
the Department of Justice. (\.t some occasions T have heen suceessful,
on others, T have not. Tt may be of some interest to the committee to
note that in two recent situations where T was unsnceessfnl in neco-
tiating a settlement, the eases went to trial Jml in both cases, the dis-
fl‘:i‘f court decided against the Department of Justice. One of these

:ases has now been finallv econcluded as the Government has decided
not to appeal the case. The second case is now under review by the
Antitrust Division and ms 1y or may not be appealed.

T mention these two eases not to enconr ace a cdiscussion of either of
them on the merits, bhut 1\1r‘[1*1\ fo note that the Department of Justice
does have a downside risk in antitrust litigation. Some cases are
stronger than others and some can be sn :-runul]\ tried, while others
obviously cannot. Tnder these cireumstances. the i importance of con-
sent decree procedures seems clear to me. These procedures afford the
Department of Justice an opportunity to realistically assess its liti-

ation chances, freauently 1f1v1' the unr\mlr-fmn of pretrial discovery,
and to accept less than it mioht nn-rln-t“\ have umrrht where the facts
1 ~f'1\ neh a result. Moreover, it would not be humanly possible for
!lu- \l!u}!r‘1l~.: Division to try all of the 80 to 100 cases which are
bronght every year with its existing staff. Tf most of these cases were
not terminated by nolo pleas, guilty pleas or consent decrees, the Anti-
trust Diy on would need many times the 300-odd lawyers which it
now has. It is also \\mT]J notinge that the trial of anv maijor case, and
especially an antitrust case. is more demandine than the investioation
of facts and D!'“!r‘.?!':..:.ml of internal memoranda some of which turn
out to be based on hearsay and therefore not acceptable proof in
conrt,

The number of experienc [‘-] trial attornevs in the Antitrust Division
15 limited and T see no w ay in which even 300 experienced trial lawvers
conly ‘f ry 80 to 100 antitrist cases a vear. '_]"w Antitrnst Division does
not have that manvy experienead trial 11‘ 8. Settlement nrocedures
of some sort are Hu-ir--:-u- l‘whl"‘f1 al 1 filt‘ r-'_n'?'vnf' level of antitrust

yment 18 to be maintained. _\I[lt‘l":":\!‘,’,}u-_-‘;-:-;-".!|1~!Iu-,:! nroceanres

e capable of being pursued at a substantial saving in Iawyer time

hoth defendants and the Antitrust Division or they simply will not
work
k.
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Many cases brought on strong policy grounds but weak evidence
may involve very legitimate questions of public interest concerning
competitive practices with which the Antitrust Division is properly
concerned. The consent decree offers a useful vehicle to compromise
these cases and provide a measure of relief against anticompetitive
business practices where the available evidence will not meet the rigid
standards of proof in the context of a trial.

Balanced against these considerations is the fact that there have
heen some consent decrees entered into by the Antitrust Division dur-
ng both Democratic and Republican administrations which have
ecn the subject of very severe criticism, which in at least some cases,
I am satisfied, has been legitimate.

It has, of course, been unusual and virtually unique to have the kind
of information about antitrust consent decree negotiations at all
levels of the administration which has become available in the /7°7-
Hartford Fire case. While I have not reviewed the facts surrounding
that merger in any depth, my impression is that there is at least a
11*---;“1'!:1])](‘ case to be made for the ]:l'uaniifnn that the consent de-
eree finally entered into was a reasonable accommodation as a matter
of antitrust law. I do have some difficulty squaring the aceeptance
by the Department of Justice of the Hartford Fire acquisition by
I'TT with the announced policy and intentions of the Antitrust
Division at the time the case was brought. However, as a matter of
straioht antitrust law, it 1s not at all clear that the Department of
Justice would have been successful in winning that case.

There is, of course, on the other hand, nothing whatever favorable
to be said about the apparent circumstances under which backdoor
negotiations were held in that case in the Attorney General's of-
fice, the Deputy Attorney General’s office and the White House.
Those appearances have permanently tarnished what might other-
wise have been a respectable settlement.

The problem before this committee on this issue is, it seems to me,
how to preserve the process of negotiation by which the Antitrust
Division ean compromise cases and at the same time, preserve the
integrity of that negotiation process. One way in which the integrity
of the negotiation process could receive additional protection would
be to require that no discussion of a pending ease be held at any level
of the Government unless the stafl attorney in charge of the case
was present. Such a procedure would be likely to insure that, what-
ever the result, the discussion would be confined to the litigation.

In general, based upon my observation of the Antitrust Division
during 10 years within it and a little over 10 years outside it, it is my
opinion that the integrity of the administration of the antitrust laws
by the Antitrust Division and those administering them in the Anti-
trust Division has not been exceeded in any other branch of the
Government. I know of no case where settlement discussions were
confined to the Antitrust Division itself in which any eriticism of the
inteerity of the negotiating process has even been raised. My overall
impression of H.R. 9203 1s that in :l"l-'lll!'-l;fl'_:’ to lecislate i!:tl.':;'i':t_\'.
which is probably impossible, it is likely to seriously impair the legiti-
mate aims of the settlement procedures.

Probably the principal incentive which any antitrust defendant

118 to enter into a consent deeree is to avoid the rigk of trial and the

1
1
1
1
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entry of a litigated judgment which then becomes prima facie evidence
on lability in any private suit. A second major incentive is to save
legal costs which can be very substantial. The deterrent to violation of
the antitrust laws posed by treble damage actions is enormons. Con-
sent decree procedures will therefore be successful only to the extent
that they afford to defendants the opportunity to avoid having the case
made out against them in public by the Government with the same
practical effect as a litigated judgment. The procedures to be success-
ful must also permit a defendant to put an end to his legal expense.

With this by way of background, I would like to turn to comments
on some of the specific provisions of H.R. 9203. T am seriously con-
cerned that while ILR. 9203 contains saving language in section 2(h)
stating that neither proceedings before the district court nor public
impact statements filed under subsection (b) shall be admissible in
any private antitrust suit nor constitute a basis for the introduction of
the consent decree as prima facie evidence in such a proceeding, the
proceedings contemplated by the bill would result in & public record
which could be as damaging to a defendant as allowing the consent
judgment to constitute prima facie evidence. There is no way to pre-
vent a private plaintiff from subpenaing the same documents and
witnesses used in the contemplated hearing and, in my opinion. section
2(h) offers settling defendants little comfort.

I have no problem in requiring that a public impact statement be
filed with every decree. The Department of Justice should. of course,
be prepared to support any consent judgment. which it submits for the
approval of a court. That, however, is an entirely different matter from
spreading the evidence on the record.

Paragraph 2(e) (2) of H.R. 9203 requires that the conrt consider
“the public impact of entry of the judgment upon the public gen-
erally and individuals alleging specific injury from the violations
set forth in the complaint, inclnding consideration of the public
benefit to be derived from a determination of the issues at trial.” And,
of course, a defendant would be entitled to respond. This sounds very
little different to me than a trial on the merits in which all of the evi-
dence is presented to the court.

Paragraph 2(f) (1) which anthorizes the taking of testimonv of
“Goyernment officials or experts or such other expert witnesses, upon
motion of any party or part icipant or upon its own motion. as the
court may deem appronriate:” goes bevond what a defendant wonld
face during a trial, The bill apparently contemplates that wide partici-
pation in snch determinations and hearings would be allowed.

Paragraph 2(f) (3) authorizes “full or limited participation in pro-
ceedings before the conrt by interested persons or agencies. inelud-
ing appearance amicus cnrise.” and <o forth. There is no limit on the
number or identity of the “interested persons” who might be allowed
to participate.

The standards to be applied by the conrt such as “considerat ion of
the public benefit to be derived from a determination of the issues at
trial” seem to throw the rules of evidence out the window. T have great
difienlty conceiving of how & court could properly limit testimony
at a hearing nnder these standards. Tf T understand the bill correctly,
I would prefer to go to trial on the merits and risk a litizated jude-
ment rather than to undergo such a hearing. :
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I would have no problem at all with the 60-day provision before the
decreo became effective. As the committee knows, the Department of
Justice and the Federal Trade Commission now have a 30-day period.

I would be opposed to section 2(b) of the bill which provides that
“copies of the proposed consent judgment and such other materials
and documents which the United States considered determinative In
formulating the proposed consent judgment shall also be made avail-
able to members of the public at the district court before which the
proceeding is pending and in such other districts as the court may
subsequently direct.” I would be concerned that this language would
permit. if it did not require, the Antitrust Division staff to submit its
entire documentary case for public filing with the court, thus remov-
ing a large part of the incentive to settle.

As far as section 2(g) is concerned, I would have no objection what-
ever to that provision. [ would agree with Deputy Assistant Attorney
General Bruce Wilson's qualification that statements made by such
persons in the presence of their counsel of record be excepted from
such disclosure,

On section 8. which relates to the inerease of a maximum fine, T have
no strong feelings. However, I do think that an increase from $50,000
to $100,000, coupled with a 1-year possible jail sentence and the treble
damage action is an adequate deterrent.

With respect to section 4, this perhaps reflects the fact that I worked
so closely with Mr. Kramer for many years that I agree with every-
thing he said, even to the extent of picking the same quotes out of
Justice Douglas’ opinion. And I have, indeed, gone on to attach a copy
of Justice Douglas’ dissent to my statement. And I agree with him also
that the overworked myth is an argument largely made by those
who are opposed to the development of a coherent national antitrust
policy and prefer to have the chaos which I think could result by hav-
ing the appeals going to 11 different courts of appeals. I think that
no ease has been made out for changing the Expediting Act which, in
my opinion, has been the vehicle which has permitted the develop-
ment of a coherent national antitrust policy in the past.

I appreciate the opportunity to be here, Mr. Chairman.
[The prepared statement of Mr, George D. Reycraft follows:]

STATEMENT OF GrEORGE D, REYCRAFT

My name is George D, Reyeraft and I appear here today at the invitation of
the Chairman of the Committee. I am at the present time engaged in the prac-
tice of law as a member of the firm of Cadwalader, Wickersham & Taft, One
Wall Street, New York, New York. From December 1952 until December 1962,
1 was an attorney with the Antitrust Division of the Department of Justice.
Sinee that time I have been continuousty engaged in the private practice of law
in New York and have represented both defendants and plaintiffs in private
antitrust actions,

By way of bhackground, I might note that when I left the Antitrust Division
1 was Chief of Section Operations and as such, responsible for the Washington
operations of the Antitrust Division including the Judgment Section. I thus par-
ticipated both directly and indirectly in the negotiation and review of a sig-
nificant number of consent decrees.

During my private practice I have also had oceasion to negotiate consent
decrees with members of the staff of the Antitrust Division of the Department
of Justice. On some occasions I have been suceessful, on others, I have not. It
mav be of some interest to the Committee to note that in two recent situations
where T was unsuccessful in negotiating a settlement, the cases went fo tr 1l
and in both cases, the Distriet Court decided against the Department of Justice.
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One of these cases has now been fing 1lly cone¢luded as the Government has decided
not to appeal the case, The second case is now under review by the Antitrust
Division and may or may not he appealed,

I mention these two cases not to encourage a nwnwu-n of either of them
on the merits, but merely to note that the Department of Justice does have
down-side risk in antitrust ltigation. Some cases are stronger than qu| TS A
some can be suecessfully tried, while others obviously ean not. Und
cumstances, the importance of consent decree procedures seems i .
These procedures afford the Department of Justice an opport nm to realistically
assess its litigation chances e after the ecompletion of pre-trial discovery
and to accept less than it ht originally have songht where the facts justify
such a result. Moreover, it wonld not be humanly possi for the Antitrus
D ton try all of the 80 to 100 cases w h are b every ar with
its existing stafl. If most of these ecases were not terminated hy nalo p! 3, guilty
pleas or consent deerees, the Antitrnst Division would need many times the
n”“-"'rf awyers which it now has. It is also worth noting that the trial of any

 and especially an antitrust case, is more demandin in-
tion of facts and preparation of internal memoranda gsome us ¥
out I'r |u‘ based on hearsay and therefore not acceptable proof in irnml

The nur r of experienced trial attorneys in the Antitrust Division is limited
and I see no way in which even 300 experienced trial lawyers could try 80 to
100 antitrust cases a year. The Antitrust Division does not have that manvy
experienced trial lawyers. Settlement procedures of some sort are therefore
essentinl if the current level antitrust enforcement is to be maintained. More-
over, these settlement procedures must be capable of being pursued at a sub-
gtantial saving in lawyer time by both defendants and the Antitrust Div M1 OF
they simply will not work.

eases bronght on strong poliey grounds but weak evidence may involyve
very legitimate questions of public interest concerning competitive practices with
which the Antitrust Division is properly concerned. The consent decree offers a
nseful vehi to compromise these eases and provide a measure of relief against
anti-ed itive business practices where the available evidence will not meet
the 1dards of proof in the eontext of a trial.

Balaneced nat these considerations is the fact that there have heen zome
consent decrees entered into by the Antitrust Division dur wih Democratic
and spublican Administrations which have been the sul of very severe

ism, which in at least some cases, T am satisfied, has been legitimate,
, Oof course, been unnusual and virtually anigue to have the kind of in-
formation about antitrust consent deeree negotiations at all levels of the Ad-
iistration which has become available in the ITT-Hartford Fire case. While
ve not reviewed the facts surrounding that merger in any depth, my im-
m is that there is at least a respectable case to be made for the proposition
that the consent decree finally entered into was a reasonable accommodation as
a matter of antitrust law. I do have some diffienlty squaring the acceptance by
the Department of Justice of the Hartford Fire sequisition by ITD with the
announced poliey and intentions of the Antitrust i on at the time the case
was brought. However, a8 a matter of straight antitrust law, it is not at all
clear that the Department of Justice would have been successful in winning that

case,

There is of course, on the other hand, nothing whatever favorahle to he said
about the appare circumstances under which backdoor negotiations were held
in that ease in the Attorney General’s office, the Deputy Attorney General's office
and the White Hounse. Those appearances have permanently tarnished what
might ofherwise have heen a respectable settlement,

The problem before this Committee on this issue ig, it seems to me, how to
preserve the process of negotiation by which the Antitrust Divigion ean com-
promise cases and at the same time, preserve the integrity of that negotiation
process. One way In which the integrity of the negotiation process could receive
addition: rl protection would be to require that ne discussion of a pending ease
be held at any level of the Government with pergons outside the Government
unless 'lu- stafl 'mumm in charge of the case was presenf. Such a procedure
would be likely to insure that, whatever the result, the diseussion would be eon-
fined to the litigation.

In general, based upon my observation of the Antitrust Division duringe ten
years within it and a little over ten vears ontside it, it is my oninion that the
infegrity of the administration of the anfitrust laws by the Antitrust Division
and those administering them in the Antitrust Division has not been exceoded

i
1
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in any other branch of the Government. I know of no e
cussions were confined to the Antitrust Division itself in whi any cr
of the integrity of the negotiating process has even been raised.
pression of H.H. 3 is that in attempting to legislate integrity,
bly impossible, it is likely to geriously impair the legitimate aims of the :
procedures,
Probably the prineipal ineentive which anj
Into a « ent decree is to avoid the risk of
judgment which then becomes prima facie e
suit, A second jor incentive to save legn | h ean
tial. The deterrent to violation of the a r nwWs § trel
tions is enormous. Con decree procedures will t re be sac
to the extent that the ‘'ord to defendants the opport to avoid having the
case made out ins by the Government hi e practical

effect as a litigated judg . The oeedures to be sne i nust also permit

a defendant to put an end to his legal expense,

With this by y of background, 1 would like to turm t ts on some of
the specific provisions of H.R. 9203, I am ser neerned tl while TLR.
09208 contains saving langus in Sectio ting that neither proceedings
before the Distriet Court nor public | ments filed nnder & section
(b) shall be admissible in any private antitrust suit nor constitute a basis for
the introduction of the consent decree prima facie evidence in such a proceed-
ing the proceedings contemplated by the Bill would result in a publie record which
conld be as damaging to a defendant as allowing the consent jndgment to consti-
tute prima facie evidence. There is no way to prevent a private plaintiff from
subpoenaing the same documents and witnesses used in the contemy 1 hearing
and, in my opinion, Section 2(h) offers settling de lants little

I have no problem in requiring t a public impact statement filed with
every decree. The Department of Justice should, of course, e prepared to sup-
port any consent judgment which it submits for the & pproval of a court. That,
however, is an entirely different matier from spr ing the evidence on the
record.

Paragraph 2(e) (2) of H.R. 9203 requires that the eourt consider “the public
impact of entry of the judgment upon the public generally and individually al-
leging specific injury from the violations set forth in the complaint, including
consideration of the public benefit to be derived from a determination of the
issnes at 1" And, of course, a defendant would be entitled to respond. This
sounds very little ferent to me than a trial on the merits in which all of the
evidence is presented to the court.

Paragraph 2(f) (1) which authorizes the taking of testimony of “Government
officials or experts or such other expert witnesses, upon motion of any or
participant or upon its own motion, as the court may deem approj g0es
bevond what a defendant would face during a trial. The Bill ap ntly con-
templates that wide participation in such determinations and hearings would
be allowed.

Paragraph 2(f) (3) authorizes “full or limited participation in proceedir
fore the court by interested persons or agencies, including appearance g
curiae, and so forth. There is no limit on the number or identity of the “interested
persons” who might be allowed to participate.

The standards to be applied by the court such as “consideration of the publie
benefit to be derived from a determination of the issnes at trial” seem to throw
the rules of evidence out the window. I have great difficulty conceiving of how
a court econld properly limit testimony at a hearing under these standards. If
understand the Bill correctly, I would prefer to go to trial on the merits and
risk a litigated jndgment rather than to undergo such a hearing,

As the Committee knows, the practice of the Department of Justice at the
present ne is that every consent decree entered into upon a stipulation
that it will be submitted to the court for its approval no sooner than 30 days
after the filing of the stipulation. The purpose of this procedure
tially in accord with the purposes of H.R. 3 in providing for a 60-d
before any consent decree becomes effective. That purpose is to
member of the publie to exy : his views to the Department of Justice and, in
rare cases, to persuade the court that the judgment should not be entered. I
wonld see no ohjection to the extension of the 30-day period to 60 days for this
purpose.
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I am opposed to Section 2(b) which provides that: “Copies of the proposed
consent judgment and such other materials and documents which the United
States considered determinative in formulating the proposed consent Jjudgment
shall also be made available to members of the public at the district court before
which the proceeding is pending and in such other districts as the eourt may
subsequently direet.” In my present eapacity as connsel on oceasion for anti-
trust defendants, I would be concerned that this language would permit, if it
did not require, the Antitrust Division staff to submit its entire documentary
case for publie filing with the conrt, thus underentting and removing any incen-
tive I might otherwise have to enter into a consent decree,

Section 2(g) requires that “not later than ten day following the filing of any
proposed consent judgment, each defendant shall file with the district court a
deseription of any and all written or oral eommunications by or on behalf of
such defendant including any officer, director, employee or agent thereof or
other person except connsel of record, with any officer or employee of the United
States concerning or relevant to the proposed consent judgment,”

Deputy Assistant Attorney General Bruce Wilson has suggzested that state-
ments made by such persons in the presence of their counsel of record be
excepted from such diselosure, With that modification, T would have no objection
to following this procedure and believe it is a reasonable method of keeping com-
ITH ions concerning the ease on a professional level,

Section 3 provides that the maximum fine which a court may impose on any
corporation violating the antitrust laws be increased from £50.000 to £500.000
and from $50.000 to $100.000 for any other person. I am not persuaded that an
inerease in the fine from $50.000 to $500.000 is necessary. I wonld not be opposed
fo an increase in the fine from $50,000 to $100.000 for both corporations and
individuals, In most cases fines assessed under the current £50.000 limitation nre
less than that amount, The existence of a possible $100,000 fine, a one year iail

itence and a threat of private treble damage litigation seem to me to con-
stitute very effective deterrents to deliberate antitrust violations,

Section 4 would revise the Expeditine Act to require that appeals from final
Judgments in suits bronght by the United States under the antitrust laws be
taken to the Conrt of Appeals rather than divectly to the Supreme Court, and
thereafter reviewable by the Supreme Conrt only upon a writ of certiorari. In
my opinion, direct appeal of civil antifrust eages to the Supreme Court has been
an essentlal ingredient in the development of a colerent national antitrust
poliey., The importance of antitrust cases is generally coneeded even by those
who favor amendment of the Expediting Act on the generally stated ground
of relieving the Supreme Court of the alleged burden of reviewing numerous
antitrmst cases,

Moreover, in bank merger ceases an automatie injunction goes into effect at the
time the Department of Justice filles smuit. Such injunctions are rarely lifted
prior to a final judgment. This conld mean that bank merger defendants would
have to go throngh three courts rather than two hefore final judgment. Winning
antitrust merger cases by imposing a three to five year delay would be grossly
unfair as well as diseriminatory,

I am impressed and persnaded by the dissent of Mr. Justice Douglas in Tide-
water O Co., v, United Rtates and Phillips Petroleum Company, 409 1.8, 151
(1972). In that opinion, Mr. Justice Dourlas obgerved that the ease for the
“overwork™ of the Supreme Conrt “is a mvth” He pointed ont that the siened
npinions of the Court in argued cases totaled 137 in the 1939 term of the
Supreme Court compared with 129 signed opinfons in the 1971 term of the Court.,
He pointed out that “in the 1967 term, we had 12 such eases (under the Expediting
Act) but only three of them were argued, fhe others being disposed of summarily.
In the 1968 term we had eight, but only thiree were argued, In the 1969 term
we had four; only two being argned. In the 1970 term only two such enses
reached us and each was argued. In the 1971 term, four such cases reached us,
two of them being argned.”

Justice Douglas ohserved that while antitrnst cases represent only a small
fraction of the Supreme Court case load, “they represent large jzsnes of im-
portance to the economy, to consumers, and to the maintenance of the free-
enterprise system.,”

It is my view that the interest in repealing the Expediting Aet to prohibit
direct appeal of Government antitrust cases to the Supreme Court has as its




157

primary genesis a desire to impede the development of a national antitrust policy
by scattering the appellate decisions on antitrust cases among the eleven
courts of appeals. In my judgment an effective national antitrust policy is essen-
tial to the preservation of our free economy and deserves the expedited treat-
ment which it now receives under the Expediting Act.

There is attached to my written statement a complete copy of Mr. Justice
Douglas's dissent in the Tidewater Oil case, which answers far better than I
could the arguments for amending the Expediting Act.

OCTOBEE TERM, 1972

Mr. JusTticE DouGLAs, dissenting.

1 agree with M. JusTice StewArT that the appeal of the interlocutory order
in this case to the Court of Appeals under 28 U. 8. C. §1292(b) was not barred
by the Expediting Act. But I disagree with the intimations in both the majority
opinion and the other dissenting opinion that because of our overwork the anti-
trust cases should first be routed to the courts of appeals and only then brought
here.!

The case for our “overwork” is a myth. The total number of cases filed has in-
creased from 1063 cases in the 1939 Term to 3648 in the 1971 Term. That increase
has largely been in the in forma pauperis cases, 117 being filed in the 1939 Term
and 1930 in the 1971 Term. But we grant certiorari or note probable jurisdiction
in very few cases. The signed opinions of the Court (which are only in argued
cases) totaled 137 in the 1939 Term with six per curiams * or a total of 143 Court
opinions while in the 1971 Term we had 129 signed opinions of the Court and 20
per curiams® or a total of 149 Court opinions. So in terms of petitions for cer-
tiorari granted and appeals noted and set for argument our load today is sub-
stantially what it was 33 years ago.

The load of work so far as processing cases is concerned has increased. That
work is important ; and in many ways it is the most important work we do. For
the selection of cases across the broad spectrum of issues presented is the very
heart of the judicial process. Once our jurisdiction was largely mandatory and
the backup of cases piled high. The 1925 Act* changed all that, leaving to the
Court the selection of those certiorari cases which seemed important to the
publie interest. The control of the docket was left to the minority, only four
votes out of nine being necessary to grant a petition, The review or sifting of
these petitions is in many respects the most important and, 1 think, the most
interesting of all our functions. Across the screen each Term come the worries
and concerns of the American people—high and low—presented in concrete, tangi-
ble form. Most of these cases have been before two or more courts already ; and
it is seldom important that a third or fourth review be granted. But we have
national standards for many of our federal-state problems and it is important,
where they control, that the national standards be uniform ; and it is equally im-
portant where state law is supreme, that the States be allowed to experiment with
various approaches and solutions,

Neither taking that jurisdietion from us nor the device of reducing our juris-
diction is necessary for the performance of our duties., We are, if anything, un-
derworked, not overworked. Our time is largely spent in the fascinating task
of reading petitions for certiorari and jurisdictional statements. The number
of eases taken or put down for oral argument has not materially increased in
the last 30 years.

The Expediting Act, 156 U.8.C. §§ 28, 29, involved in the present case, does not
contribute materially to our caseload, In the 1967 Term we had 12 such cases
but only three of them were argued, the others being disposed of summarily.
In the 1968 Term we had eight, but only three were argued. In the 1969 Term
we had four; only two being argued. In the 1970 Term only two such cases

11t is true that several Justices over the years have expregsed the desire that the antl-
trust cases come to us only by certiorari to the court of appeals. So far as I am aware the
only opinlon speaking for the Court containing that suggestion 18 United States v. Singer
Mfg. Co., 374 U.8. 174, But there the idea was contalned only In a footnote (id., at 175
n. 1) ; and as Mr. Chlef Justice Hughes was wont to say, “Footnotes do not really count.”

2 Not including orders of dismissal or affirmance.

3 Including orders of dismissal or afirmance,

¢ Judiclary Act of Feb, 13, 1925, 43 Stat. 936.

23-972—T4—11
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reached us and each was argued, In the 1971 Term four such cases reached us,
two of them being argued.®

I there are any courts that are surfeited, they are the courts of appeal. In
my Circuit—the Ninth—Iit is not uncommon for a judge to write over 50 opinions
for the court in one term, That Circuit has at the present time a 15-month back-
log of civil cases, while we are current. The average number of gigned opinions
for the Court in this Court is close fo 12 per Justice; only occasionally does
anyone write even as many as 18 ; and we have no backlog.

Separate opinions—including dissents and concurring opinion- -multiply, If
they are added fo the total of 149 for the 1971 Term, the overall number would
be 328. But the writing of concurrences, dissents, or separate opinions is wholly
in the discretion of the Justice. It is not mandatory work: it is writing done
in the vast leisure time we presently have. '

The antitrust cases are only small fractions of our easeload. Yet they represent
large issues of importance to the economy, to consumers, and to the maintenance
of the free-enterprise system. Congress has expressed in the Sherman Act® the
Clayton Act,” the Robinson-Patman Act,® and the Celler-Kefauver Act® a clear pol-
ley to keep the avenues of business open, to har monopolies, and to save the coun-
try from the eartel svstem which is the product of gargantuan growth,

It is of course for Congress and Congress alone to determine whether the
Expediting Act™ should bring the antitrust cases directly here, While I join
the statutory construction in Mz, Justicr Stewant’s dissent, T do not join that
part which expresses to me an inaccurate acconnt of the “overwork” of the
Court. We are vastly underworked, One interested in history will discover that
once upon a time Hugo Black wrofe over 30 opinions for the Court in a Term
where only 135 opinions were written for the Court, a few more than we all
wrote last Term.

Chairman Ropivo. Thank you very much,

Just to deviate for a moment, the stenographer does not have to take
this.

[ Disenssion off the record.]

Chairman Roprxo, Mr. Kirkpatrick, you picture some sort of a
dilemma arising when complaint relief is compared to consent decree
relief because they will inevitably differ. Do not the Federal rules of
procedure codify this and provide for relief justified whether or not
prayed for in the complaint?

Mr. Kmrrarrick. I think this is so, your honor, or Mr. Chairman.
T do not donbt that. Tt is the dilemma that faces the prosecutor in the
hearing before the court that troubles me. How is he to handle that
consistent with the possibility that he may have to go to trial. The
consent, order may be rejected, and he would have in the meantime ad-
mitted some great infirmity in his case, and admitted it candidly before
the court.

5 Ford Motor Co. v. United States, 405 U.8, 562; United States v. Topco Associates, 405
1.8, 5OR.
L The antitrust cases not argued in the 1967-1971 Terms were elther reversed out of hand
or affirmed out of hand (some of these being companion eases to those that were argned)
or dismissed as moot, or dismissed for want of jurlsdiction. There were three dismissed for
want of jurisdietion

Pelrl‘-f')i,f’nﬂrih'n Rayer A.G. v. [Inited States, 393 U.8. 2168, involved an Interlocentory
order in which we ruled that we had no jorisdiction. Standard Fruit & 8.8, Co. v. United
Fruit Co., 393 1.8, 406, Involved an effort of a corporation, not a party, to inspect the
divestiture plang belng submitted to the District Court pursuant to a consent judgment.,
Garrett Freightlines v. United States, 405 UK. 1035, Involved an appeal from a defendant
dismissed from the antitrust ease because of the primary jurisdiction of the Interstate
Commerce CommIission over the aequisition in question.

8 Sherman Antl-Trust Act of July 2 1890, ¢, 647, 26 Stat, 209, 15 U.8.C. §% 1-7.

T Clayton Act of Oct. 15, 1914, 88 Stat. 730, 15 U.B.C. § 12 et seq., 44.

* Robinson-Patman Act of June 19, 1036, 49 Stat. 1526, 15 U.8.C. §§ 13, 13a, 13b, 21a,

13.

» Celler-Kefauver Act of Dec. 29, 1950, 64 Stat. 1125, 15 U.S.C. §§ 18-21,

10 For the legiglntive history of the Act see H.R. Rep, No. 2020, 57th Cong.. 24 Sess.

Senator Falrbanks, leading exponent of the Aet, sald in reporting it to the Senate : “The
far-reaching importance of the cases arising under antitrnst laws now upon the statute
books or hereafter to be enacted, and the general public interest therein, are such that
every reasonable means should be provided for speeding the litigation. Tt is the pnrpose of

the bill to ex te ltigation of great and eral lmportance. It has no other object.” 86
Cong. Ree. 16?3?1 - .
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Chairman Ropixo. Well, is it not one of our purposes to insure that
the consent decree relief does not merely cut down complaint relief as a
spurious matter, since more relief than prayed for, and often justified
by discovery and other pretrial litigation phases are developed by
(Government prosecution ?

Mr. Kirxratrick. Yes. I do not know where I come out on that, Mr.
Chairman. I like the idea of opening up the process. I think it desir-
able for many of the reasons that Mr. Kramer has indicated. I do think
that it does place some obstacles in the consent judgment process,
which is terribly important to the enforcement of the antitrust Lt\\s"
but it may not do so in the great bulk of the cases. In the routine cases
where the relief sought is four square with the relief that is in thu
proffered judgment, there is no problem there.

Chairman Ropixo. Do you believe that this latter kind of obstacle
would result?

Mr, Kirkeatrick. I do not know. And let me raise the second of

my problems there, Mr. Chairman, I do not myself really know what
the solution is. As Mr. Reyeraft has suggested, there are times when
with complete propriety the consent decree proffered is not as strong
as the relief originally sought. Now, that may be for a great variety
of reasons, including the fact that there is more important law en-
forcement elsewhere. I do not know how you will convince the court
of that. I really wounld doubt that you are going to give it the entire
range of the things that you are doing, and say in my judgment this
is not as important as that. I think that that is obviously an impossi-
bility before a court, and it would be improper even to disclose the
investigations and prosecutions that are contemplated. So, that poses
a ]}l(!h](‘m. and I have no solution to it, sir. But, this bill, I think, does
raise that question. How much or in how many of the cases is, of
course, questionable considering the public purpose that is intended
here is a very important one.

Chairman Ropvi~vo. You made mention of the “asphalt elause,” which
is a part of some consent decrees where liability is admitted ?

Mr. KirgPATRICK. Y es.

Chairman Ropixo. Do you find any requirements for such in this
bill?

Mr. Kmrgpatrick. T am puzzled in that regard. T do not know
whether it is intended that section 2(e) (2) raises, opens up that ques-
tion or not, sir. I flagged it in my statement as a question where I as a
lawyer, were I seeking to convinee a court that that question should
be reconsidered, I think this legislation—I think T would use this as
an argument that Congress intended to open up the question again
because it speaks of individuals alleging specific injury as being before
the court for consideration. T would Im]w that the law would remain
settled the way it is. because T think the Antitrust Division feels that
to have such admissions of liability imposed by the court would be a
very serious blow to the consent judgment process.

Chairman Roorxo. But, I refer you to the bill on page 7, and it would
seem to me that your apprehension there is covered, at least in my judg-
ment. Where there is an asphalt clause, the consent judgment is evi-
dence really which is not the case here.

Mr. KirgraTrIcK. I see what you mean, sir. But, the way T was look-
ing at it was the court would conclude not to enter or ‘u!npt a consent
pmfumd unless there was embedded in it the admission of liability,
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and I do not think the language in (2) (h) would reach that situation.

Chairman Ropi~o. You feel there is some question ?

Mr. Kirgrarrick. I do feel there is a question, sir.

Chairman Ropivo. Mr. Kramer, in your prepared statement I see
that there is a strong position and a vote of confidence for having
judicial serutiny of a proposed consent decree. It would appear to me
that the decision to enter into a consent decree flows from first of all
the ability to make correct prosecutorial decisions as well as erroneous
decisions. By affording the opportunity for judicial serutiny and a
commentary with these various statements by nonparties to aid the
court in performing its serutiny, do you not think that good faith but
mncorrect decisions to settle would actually be filtered out, and thereby
benefit the publie and eompetition ?

My, Kramer. All I can say, Mr. Chairman, is that T do, Amen.

Chairman Ropr~vo. Well, T do not think I need address any further
questions to you on that. You have made your position clear.

Mr. Hutchinson ?

My, Hurenixson, Thank you, Mr. Chairman,

With regard to the Expediting Act provisions in this bill, perhaps
one of the gentlemen can inform the subcommittee how many anti-
trust cases reach the Supreme Court each term on an average these
days?

Mr. Reverarr. Mr. Chairman, in both Mr. Kramer’s statement
and in my own we quote from Mr. Justice Douglas’ opinion in the
Tidewater ease in which he pointed out that in the 1967 term there
were 12 cases under the Expediting Act, but only three of them were
argued, the others being disposed of summarily. In the 1968 term
the Supreme Court had eight, but only three were argued. In the
1969 term there were four, only two being argued. In the 1970 term
only two cases, two cases reached the Supreme Court under the act,
and each was argued. And then in the 1971 term four such cases
reached the Supreme Court, two being argued. So, the average is a
little bit over two a year.

Mr. HurcHinsoy. Between two and three that they actually listen
to arguments and decide?

Mr. Kirkparriex. And may I point out, Mr. Hutchinson, however,
and T do not have the numbers here, there are a considerable number
of private antitrust actions that come up to the Supreme Court
via the courts of appeals during this period, and T would think they
would be at least equal to or greater than the number of cases that
arrive through the act.

AMr. Reverarr. But, the point is that those eases come up under the
certiorari procedure, which that bill would apply to Government
antitrust cases, so there would be no change in the number of private
antitrust cases that the Supreme Court takes. Tt has complete discre-
tion in private suits as to whether it will or will not grant a petition
for certiorari, and this bill would extend that to Government cases.
So. all we are talking about is that average of slightly over two cases
a vear, which Justice Douglas referred to, which are argued and on
which opinions are written.

Mr., Hurcuinson. Well, does that suggest that there would only
he five or six cases a year in this field then that would, under this
bill, go through the court of appeals? I mean, it would not add a
Lirden to them either, would it ?
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Mr. Revcrarr. Well, that is a difficult question. T have heard it
said by members of the Solicitor General’s office that appeals that it
would not permit the Government to take to the Supreme Court di-
rectly under the Expediting Act it would permit the Antitrust Divi-
sion to take through the courts of appeals, so that there might be some
additional appeals taken which would go through the courts of appeals,
which would not otherwise have been taken. Sometimes the Solicitor
General’s office prefers to leave a district court opinion as law rather
than to take an appeal to the Supreme Court. So, there is an effective
deterrent to overloading the Supreme Court with these cases.

Mr. KirgraTrick. May I just add this thought, sir?

Mr. HurcHinson. Yes.

Mr. Kmkgpatrick. That T believe the Chief Justice of the United
States has spoken on the matter of the Expediting Act, and has in-
dicated his approval of some change so that these cases do not come
directly to the Supreme Court.

Mr. Hurcminson. Yes. I am aware of that.

Mr. Kmgratrick. Mr. Justice Douglas, of course, being not the only
one speaking to that matter.

Mr. Hurcrinson. I understand. Now, I think some mention was
made in your comments pointing out that these antitrust cases that
are taken by the Justice Department directly to the Supreme Court
are national in scope and concern, and something that really should not
be decided on different grounds by nine or ten different circuits. Is that
a characterization of all antitrust suits, or is that true of only a relative
f{*.w?tlmt actnally reach the Supreme Court through the Kxpediting
Actt

Mr. Reycrarr. Well, it obviously is not true of all antitrust suits,
Mr. Hutchinson. The Solicitor General’s office does exercise a very
real restraint on taking cases which are not of general importance to
the Supreme Court, and that I think is reflected by the statistics as to
the number of cases which actually reach the Court. There are more
cases than that, more civil antitrust cases than that tried which do not
get there, and some are disposed of summarily by the Supreme Court
itself. The Supreme Court can summarily affirm or the Supreme Court
can summarily reverse in an antitrust case, and it has done that.

Mr. HurcHiNsoN. Summarily ?

Mr. Revorarr. Yes, sir, it happened in a bank merger case recently.
I believe it was in Texas where the Government lost the case, appealed,
and the defendants moved to affirm, and the Court affirmed without any
oral argument whatever, just reading the briefs.

Mr. HurcaiNsoN, 1 see.

Turning to one other question, in the testimony of the witnesses yes-
terday the point was made that the procedures outlined by both the
House and the Senate bills would, in effect, create litigation. For in-
stance, we were talking about whether the public impact statement
which would have to be filed would itself be a matter of litigation and
appeal as to its adequacy ; whether the public impaect statement would
not in the end create a great deal further delay in the resolution of con-
sent decrees because of the litigation and appeals. Do you think there
is a validity in that line of argument ?

Mr. Reverarr. Well, I think there is some, at least some validity, sir.
I would think that if I were in the position of opposing the entry of a
consent decree on behalf of some person who was injured, or who had
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a private antitrust suit pending where T wanted to get the Govern-
ment’s evidence spread out in the record, that T might go into court
and ask that the entry of the decree be enjoined because the publie
impact statement was inadequate, and did not meet the standards
which the Congress had set forth in this bill. So. whether T win or lose
is another matter, but T think that this is something that does not take
a lot of resourcefulness or a lawyer to argne abont, whether a public
impact statement requires including evidentiary matters, and that is
something else that seems to be open to me. We have all. or all of us
here at the table T am sure have had the experience of judges. when con-
sent decrees are offered to them now under existing procedures, ask-
ing for a statement of counsel as to what the ease is about. and what
the decree accomplishes and the like. That kind of a public im-
pact statement, or an impaet statement like that T see no problem
with. And the Government. in fact. does that on invitation of the court.
But this hill, it seems to me, if it is to chanee that procedure, contem-
plates. or may contemplate a good deal more than that. and that is what
worries me,

Mr. Huorenrxson, This bill also apparently requires even publica-
tion in newspapers around the country in a gesture to invite great
numbers of the public to respond. And. as a lawyer, do we have any
snch thing as standing in antitrust cases?

Mr. Revcrarr. Well, yes, sir; there is a great body of law on stand-
ing. and T cannot even summarize it here. Tn a consent decree there
is one important Sunreme Court ease on that issue which the committes
counsel is very familiar with in the £7 Paso case. the natural A8 CASe
where the Supreme Conrt did permit the State of California to opnose
the entry of a consent deeree, But. it did so under riule 24 of the Fed-
eral Rules of Civil Procedure. which as T recall it. required a finding
that the intervenine party had some sort of a proprietarv interest in
tha matter. And T think it was a little stretchine of the law. hut this
bill. it seems to me. does away with anv standing, or standard., and
would permit any interested part y. as this savs, to come in.

Mr. Hureminson. T thank you for that observation. T tend to agree
with von, '

T vield,

Chairman T?nn;\'n_ T!!-lnk YOu verv 1”11"13_

Before T pass on to Mr. Brooks. Mr. Reveraft. in view of the fact
ﬂli?.f von mentioned the £7 Paso case. where the Sunreme Clonrt set
aside the consent deeree in that merger case, heeause as the Conrt said
and T auote, "‘Hm United States knuckled nnder.” and the eonsent
decree, “promises to perpetnate rather than terminate this unlawfnl
merger and threatens to turn loose on the mblic ineffective measnres
to restore competition,” do vou think that that situation micht have
been avoided had the rules and requirements that are laid down in
the hill heen followed and pursned more clozel v

Mr. Reyerarr. Well, T wonld like to sav a connle of things abont
that. First T wonld tell the chairman that T tried the £7 Paso case for
the Government. and T did not. particinate in the negotiations for a
consent decree, and, therefore., did not knuekle under to El Paso or
anvhody else. Nevertheless. T think the Sunreme Conrt reached a
verv cood rp.cn!r by. T would think. arguahle law in setting aside that
(]l"-f'I‘f‘-". T think mavbe some expansion of the Court’s diseretion to set
aside decrees might be valid.
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What concerns me in this bill is what would seem to me would re-
quire almost a new trial, even beyond the trial that you would get in
a litigated case.

Chairman Roprxo. Mr. Kramer, might you comment on that?

Mr. Keayer. I would like very much to comment, Mr. Chairman.
And I would like my comment to be framed in terms of further con-
sideration of Mr. Hutchinson’s excellent point, which sounded a little
technical as he put it, but which really goes to the heart of the decision
you are going to have to make on this bill. He pointed out, probably
correctly, and nobody can be sure as he himself said, that this bill, if
enacted, will enable a substantial group of citizens, the exact dimen-
sions of which we cannot be sure, to appear in court and be heard as
to the wisdom of consent decrees. He is right. And the point that those
of us who favor this bill are trying to malke is that that is good, that
is what we need. We need more public participation in the settlement
process.

Now, if you do not agree with us on that, if you think that the most
important thing is to see that the business of the Department, as the
Department judges it, should go forward without interference with
busybodies, public spirited citizens, depending upon your point of
view, or by competitors, or defendants, tlhms you vote against this bill.

If, on the other hand, you feel that delay in some cases is worth
the price of achieving greater public understanding and recognition
of the vital issues being settled by some consent decrees, then you
vote for the bill.

Chairman Ropivo. Well, there have been questions raised as to them
having to employ more resources than are available, and delay might
bring on further delay, and this might prejudice other matters.

What comment do you have to malke there?

Mr. Kramer. I would be foolhardly, Mr. Chairman, not to say that
that is a risk. I do not believe it is a serious risk. I base that on my 20
vears in the Antitrust Division, working under very vigorous Attor-
neys General and not so vigorous Attorneys General, where T witnessed
remarkably little public interest in most antitrust consent decrees.
I think this bill. to be sure. will cost the taxpayers a little because of
these ads that have to be run. To be sure, it 'will result in a little more
writing by the Antitrust Division, but T assure you, and I speak care-
fully, that in 4 out of 5, at least, and possibly 9 out of 10, antitrust
settlements, while the paper will be different, the effect and result
will be just about the same as it has been.

Think of the ZBM case, which is pending, supposing that the Anti-
trust Division for one reason or another decides to settle that case. In
Heaven’s name, should not that consent decree be open to the most care-
ful. extensive public scrutiny ?

Now, you ecan settle a consent decree among a bunch of real estate
brokers in Atlanta, who cares? And this bill is not going to make any
more difference as to how that case is settled than the existing situa-
tion.

Chairman Ropivo. Thank you.

Mr. Brooks. ‘

Mr. Brooxs. T would ask is it worthwhile to change the 1 in 10, if
your statement is correct,? ; '

Mr. Kramer. That is the issue. On balance, T think it is. And the rea-
son I think it is derives from my premises, which some called biases,
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about the importance of the antitrust laws. T am deeply concerned,
and so is the Chairman of the Federal Reserve Board, about what is
happening to antitrust in this country. This is not a partisan political
issue. To be sure, it is a political issue, but not partisan. Tt is not because
in recent years whether we have had one party or another in the White
House, we are drifting inexorably away from our antitrust goal, and
in a minor way, to be sure, T think this bill will tend to rejuvenate and
call public attention to the importance of these cases. So it is a chance,
it is a risk that T am willing to take. But, I already told you that T
would be a fool not to say that possibly it will not work, possibly it will
cause undue delay. I do not think so.

Mr. Brooks. How about the ninewhich you say would not be altered
basically by this procedure? Would it add that much work to the Anti-
trust Division and would it add much work fo the litigants to provide
an impact statement ?

Mr. Kramer. T have given considerable thought to this question,
and T appreciate your asking. T think for the first year of the bill
the burden will be significant. And T think what will happen is that
the Antitrust Division people will develop a technique of complying
with this bill, and without it ever quite becoming routine, T think that
a format and a theory and a structure of these impact statements will
be developed that will permit them, after the beginning, to get them
out without substantial added work,

Now, let me make one other point. T cannot predict what the district
courts are going to do with this bill, but my guess is that, with some
exceptions, depending upon the attitude of particular judges, that they
will not prolong consideration unless there is a substantial hue and
cry from affected citizens, whether they be competitors, customers, or
the publie.

Mr. Brooxs. The reason T asked that question is that in nonanti-
trust impact statements required under other legislation on the devel-
opment of waterways, for example, the impact statements have, and
at this point are still, very involved, time consuming, expensive, cum-
bersome, and sometimes very difficult to understand from the stand-
point of an ongoing program. T think of a waterway project that was
90-percent completed, but an environmental impact statement that was
not acceptable to a Federal court stopped the entire project. This is
what is now being done in my district throngh that kind of impact
statement. Ecological statements as to the impact on the public and
so forth are useful, but unless we can make them more concise, for ex-
ample, by the courts being a little more active in deciding them and
resolving them without having them all appealed, impact statements
can be a major deterrent to progress and necessary construetion.

I would hope that a procedure could be evolved whereby the anti-
trust public impact statements will not become an obstacle to reason-
able or thoroughly logical settlement by the liticants. And we are
not trying, T do not believe, to stop these from reaching the court. This
is the law. We deal with people in this world. and T hope that we wonld
not let it be a real deterrent to the speedy, reasonable accord that can
be reached in some consent deerees.

No further questions, Mr. Chairman. Thank you,

Chairman Robivo. Thank yon.

Mr. McClory.

Mr. McCrory. Thank you, Mr. Chairman.
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I want to state that T think the committee has received testimony
here this morning from some experts who are experienced in this area
of the law which this bill directs itself to, and I cannot help but feel
that the testimony is extremely valuable to the committee in making
our judgment.

I note that each one of you is at the present time in the private prac-
tice of law, and you are appearing here in your private capacity. 1
would ask you whether you are here representing any particular clients
or groups of clients in connection with the testimony you are
presenting ?

Mr. Rayerarr. I am speaking only for myself,

Mr. Kmxpratrick. Likewise, just personally; I have no clients be-
hind me.

Mr. Ravcrarr. Not only might my clients disagree with me, but I
think some of my own partners might disagree, too.

Mr. Kramer. Mr. MeClory, T am not in private practice. I am a
law professor now, and I do not even represent Georgetown Law
School. T am here on my own.

Mr. McCrory. Well, thank you. One part of this whole subject con-
cerns me, and it relates to the settlement of the ITT case, since that
was the subject of extensive hearings by this committee when we con-
sidered the subject of these conglomerate mergers here 114 or 2 years
ago. We considered verv carefully the merger of the Hartford Fire In-
surance Co. into the ITT conglomerate corporation. A merger of this
type is the object of rather broad public concern.

One of you has testified with regard to the importance of having a
staff attorney present in any conversation which may take place with
a government official. The testimony presented to this committee
regarding the ITT merger was not in the presence of the staff attor-
ney, and I am sure that there must have been many other conversa-
tions, too, perhaps a policyholder would communicate with his Con-
gressman.

How broad or how restricted do you think that such a clause could
be, or such a provision could be, with respeet to communications with
governmental officials on an issue such as that?

Mr. Revorawrr. Well, Mr. MceClory, the function, of course, of your
office and of a prosecutor are entirely different, and T think of all sorts
of circumstances, and, in fact, could eliminate hardly any circum-
stances under which it would not be appropriate to have you discuss
any matters of any kind with your constituents.

On the other hand. T can think of very little in the appropriate
area which would justify the President or his chief domestic adviser
or any other adviser discnssing antitrust litigation with the president
of a company involved in antitrust litigation. And I think that re-
quiring the staff attorney in charge of the case to be present at any
such discussions would keep it from turning to any subject other than
the litigation, and I think it would, in faet, eliminate such conversa-
tions, because I cannot conceive of any productive discussions on the
law coming out of that kind of a context. So I do not think it would
have any inhibiting effect whatever on antitrust enforcement. It
would merely inhibit those conversations that had to do with other
things.

Mr. McCrory. The other point, or another point, made, and T think
it was by Professor Kramer, was with regard to the repeal of the Ex-




166

pediting Act, insofar as the antitrust cases are concerned, this whole
subject of the workload of the Supreme Court, which is also a separate
issue.

And do you not think it would be difficult for us to resolve that issue
in connection with this piece of legislation ? I mean, either the Su-
preme Court is 0\'01'\\'0:"{@1], as Chief Justice Burger indicates, and
requires some fundamental change in the procedures to ease that work-
load, or it does not. I mean, it relates, it is not only relating to antitrust

ases but all types of cases. So your testimony in that respect would be
in support of former Justice Warren’s position and against that of
Justice Burger, insofar as this new level of judicial review that the
Chief Justice is recommending ?

Mr. Kramer. Mr. McClory, I think that there is a good deal to your
point, and I interpret it as meaning this, that if the Supreme Court
18 overburdened, and it well may be, the overburden apparently does
not come from antitrust cases. And if you go that far, then I say let
us not try to cure that problem with this bill, but consider it separately
and see what can be done across the board.

So I think the point you have made could be argued either way on
the repeal of the Expediting Act. I think it could also be the basis of
an argument for not fooling with one little tiny—and I think “tiny” is
a fair word, numerically at least—part of the caseload.

Mr. Kmxearrick. I think there is an important service to be per-
formed here, whereby the courts of appeals, whereby there may be
comparatively few cases each year that come under the Expediting
Act, but they are enormous cases normally, with thousands of pages of
testimony and exhibits. And to have the court, of appeals perform this,
it seems to me their natural area with regard to refining those points
at issue and to perform that office, it seems to me, is important not
only in relieving the Supreme Court of the burden, but of perhaps
shaping of the decisional process.

Mr. McCrory. I think that is all, Mr. Chairman. Thank you.

Ms. Jordan.

Ms. JorpaN. Mr. Kirkpatrick, in your statement, vou indicated you
wholeheartedly approve of the amendments to the Expediting Act.

Mr. Kirgparick. Yes.

Ms. Joroan. Mr. Kramer, however, takes, a slap at the organized bar,
stating the reason why the organized bar favors amendments to the
Expediting Act is because the Government position is usually favored
by the Supreme Court. Is that the reason for your approval

Mr. Kmrxpatriok. I can assure you that that is not the reason for
my approval of these amendments.

I might point out also that a very great number of cases which
affect the organized bar are the private treble damage cases, and all
of those go to the courts of appeals. But. with great respect. to my
colleague, Mr. Kramer, T do not give much weight to his point.

Ms. Jorpan. Well, movine on. Mr. Kirkpatrick, how much weight do
you give to your reservation or hesitancy in this bill about questions
of admission of liability being included in the papers which would be
required to be filed under the terms of this act ?

Is that really deserving of weight in the first instance ?

Mr. Kmxpatrick. My point there, T think, is in complete accord
with that made by the law enforcement officer of the Antitrust Divi-
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sion. My apprehension would be that should the courts, as a result of
this legislation, adopt a rule of law which wonld require the admission
of liability in consent judgments, there would not be any consent judg-
ments, and that entire avenue of law enforcement would be foreclosed.

Ms. Jorpax. Do yon think that it is likely that such a move would
ba adopted ?

Mr. Kmxratrick. T simply look at the language, Ms. Jordan, and
have reached the conclusion in my own mind that there is some risk
in that language, that the courts may think that this matter of
sottled law, which T regard as settled law, as being reopened by the
Congress for further consideration.

Ms. Jornax. Well, are you prepared to say how far this bill onght
to go in its requirements of information which would help one deter-
mine the impact on the public of consent decrees?

Mr. Kiekprarrick. Tt seems to me it is impact on the publiec and not
an impact on particular potential treble damage plaintiffs that is the
important consideration. And I do not know, I have not thought,
what changes in language T would think desirable in that regard. But
I simply raise that as a flag =o that this subcommittee can consider it.
T think it would not be a part of the intention of the subcommittee
that such a chanege in law result from this bill.

Ms. Jorpax. Thank von. Mr. Chairman. T have no further questions.

Chairman Ropi~xo. Mr. Dennis.

Mr. Dexxis. Mr. Chairman, as a conntry lawver, T have been very
interested in sitting here and listening to these experienced nracti-
tioners discuss the antitrust laws and problems inder them, and T am
interested in their disagreements, which T guess are to be anticipated
with most lawyers. T feel a little bit like the English judge. the com-
mon law jndge. who was ealled in to sit in the Admiralty Division. and
when he got ready to state his opinion, according to the story, he said,
“T hope that there will not be any moaning of the bar when I put out
tosea.”

But it seems to me the philosophieal question that has been bruited
here is one of the more interesting ones, and T do not know how you
are going to resolve the question of the public interest. Of conrse. we
are only talking abont the antitrust laws here. T recognize that. But
how far do we take it ?

Take the eriminal law. for instance. UTsually we let the 17.S. attorney
and the defense connsel decide what happens there completely, with-
ont intervention of amicus curiae or public interest groups or anybody
else. And I do not know whether it is any less important, really, than
this field.

The problem arises in my mind whether what we do not reallv need
to do is trv to make our institntions work and our Justice Department.
function. How far we can successfully go to try to legislate morals and
bring in evervbodv and his hrother in a lawsnit.

T would be glad to have anv more views the gentlemen have on that,
becanse it scems to me that is a very basic question here. You all have
addressed yourselves to it before.

Mr. Kmgratrick. Well. Mr. Dennis. T think vou raise the central
question as T see it. T start with the proposition that to the extent that
the consent judement process has been brought into doubt through
closed doors, I think the doors should be open.
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Now, whether the doors should be open so that a district court can
inquire into the merits of a decree, whether or not that public inquiry
or the comments to be made, and those to be heard on behalf of the
public interest should not bring their comments to the Attorney Gen-
eral, and his deputies, who are charged under our law and our system of
law enforcement, is, 1t seems to me, the central question.

1 tend to think that the kind of public scrutiny that Mr. Kramer
adyocates is possible and desirable before the law enforcer and not
before the courts.

Now, at the Federal Trade Commission, as an example, we had much
the same procedure, I think, that is in some ways contemplated here.
We had a public notification of any proposed order, and then we
would—the matter would come to the Commission, and as a matter of
fact, in one case, the Commission held a public hearing on the accept-
ance of a consent order, which aroused some public opposition. The
Commission carefully considers the differences between the order that
is proposed to be accepted by it, by the staff, and that which was part
of the complaint. But the Commission in that regard is still the law
enforcer, It is not a separate judicial tribunal. It is acting after the
matter has been taken out of its adjudicatory posture, and it is acting
as a law enforcer in making the decision, both the decision as to the
range of other opportunities for law enforcement in other areas, and
the disposition, 1f you like, of its lawyers and its law enforcement
mechanism, as well as being able to be addressed by the staff as to the
possible weaknesses of the case.

Now, that simply is not the function that the judge can play. He is
not, he is not there as a law enforcer. He is not there as an attorney
general. T think his directions and his day to day activities are an en-
tirely different direction.

Mr. Reverarr. Mr. Dennis, if T may comment, my concern is what
I perceive yours to be; namely, the proliferation of these hearings.
And maybe the way to do it would be to say that in a case which is of
general public importance, and maybe those are not the right words,
but T share Vie Kramer’s concern about the ZBM case. and that case
has such public impact and is fraught with such public interest that it
should not be settled privately. And perhaps the district court should
be given the power to certify that a case is of such public importance
that it should not be settled at all and that it should be litigated and
determined by the normal procedures of the courts,

There are a number of decrees, such as the Western Electrie and
A.T. & T. decree, for example, which had such public impact that I
just do not think they should be privately negotiated, even by antitrust
and Department of Justice officials with the best motivations in the
world. T do not think you can get all of the impact, nor do T think you
can et it in private discussions, again, with people of the highest
standards of conduet in the Antitrust Division or the Federal Trade
Commission.

I think a public hearing on a case like that would be beneficial. but
I think the way to do it is not to say that no antitrust case shall he
settled without a publie hearing, but to say which ones you are worried
about and say as to those, yes, we will have a public hearing.

Mr. Dex~is. Then we would have to make or set forth. or get a
statutory definition, I suppose, which would cover that.
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Mr. Revcra¥r, I would think a statutory definition could be drafted,
and it even could be appealed. For example, the district court also
should not be allowed to say that the IBM case is not of general public
importance, and should be appealed on that if somebody wants to do it.

Mr. Denx~is. Well, I think that might be a valuable suggestion.

Mr. Kramer, do you want to comment on this ?

Mr. Kramer. No; Mr, Dennis. 1 have nothing to add to my state-
ment and the discussions. I am a little bit, Mr. Dennis, in a position
of saying that if cases of public importance could be settled only after
getting full airing, then I would be content. I am afraid just saying
that, just using that phrase, may not be enough.

Mr. Denwis. Let me ask one more slightly specific question that has
been called to my attention by counsel here.

In the Freund Commission report on the Supreme Court with re-
gard to the expediting part of this business, makes the point that there
18 no appeal in these cases in general, and that the result of the Fx-
pediting Act is that a lot of people who may be out to get an appeal
do not get one at all, and that that is a ground for the amendment,

Would any of you like to comment on that ?

Mr. Kramer. Yes. My statement, Mr. Dennis, was very careful in
talking only about the appeal from the final judgment, and this bill
has in it more than one provision about the Expediting Act. T do not
oppose the provision which amends the Expediting Act permitting
interlocutory appeals under certain circumstances to the appropriate
eireuit.

My objection is solely to the repeal of that portion of the Expediting
Act which says that appeals from final judgments shall go only to
the Supreme Court.

Mr. Denx~is. Yes. But as T understand it now, the Attorney General,
for instance, thinks that the direct appeals should be confined only to
important cases again, and that in the other cases, people should have
? right to take their appeals more or less like they would in any other
ield.

Mr. Kramer. Only the cases that he or the court says are important,
/es.

Mr. Dexwis. Right. And that that would give a more wide review,
actually. to most litigants, and you would still have the important
ones go direct. That is the argument.

Mr. Krasmer. That is the argument, and T am going to be so bold
as to say he is simply wrong on one point, and that is the notion that
he will get a more careful review if you go to the court of appeals
than you do to the Supreme Court. That also puts me in the unpleasant
position of saying to Mr. Kirkpatrick, whom I respect, that he is
wrong because he made that statement.

Mr. Dexxis. But as T understand it, if you get a final judgment
against you in may of these cases now, you cannot go to the court of
appeals with them.

Mr. Kramer. Well, perhaps I have confused the sitnation. Let me
summarize.

There are two separate issues here. The first, should there be any
appeal at all from interlocutory orders in the antitrust field in Gov-
ernment. Sherman Act cases. Under existing law, there cannot be;
under your proposed bill, there can be. T do not oppose that change,
and, in fact, I think it might be a good idea.
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The second question is whether or not, when there is a final judg-
ment, the appeal should lie only to the Supreme Court, or whether it
should go to the courts of appeals unless certified by the judge or the
Attorney General. Since I believe all antitrust appeals in Government
Sherman Act cases are of vital importance to this Nation, transcend-
ing those in any other regulatory cases, I favor the existing system of
sending them all to the Supreme Court.

Mr. Dexnis. OK.

That clarifies your position, and I appreciate it. Thank you.

Mr. Semering [presiding]. Well, thank you, gentlemen. I apologize
that T wasnot able to be here at the start of your testimony, and if T ask
you some questions which are repetitious of those which others have
asked, T hope that you will forgive me.

I wish T could call myself a country lawyer, particularly nowadays,
but T guess I cannot. Having spent approximately 21 years in the pri-
vate practice, including most of that time in the antitrust practice, I
have some appreciation of the problems that we are dealing with.

I would like to ask Mr. Reyeraft and Mr. Kirkpatrick. both of whom
have experienced serious reservations about the impact on the process
of settling cases that this legislation would have. whether really we are
not better off on the whole to have a procedure for getting this out be-
fore the publie, before rather than after the court has put its final
stamp on a consent deeree ?

You know, it has to be approved by the judge now, and, therefore, it
seems to me the fears expressed by Mr. Kirkpatriek in particnlar that
somehow the judge might make ‘an extensive inquiry are fears that
could exist under the present practice. But the fact is. as you know, that
the judge is not likely to do that unless someone rajses some questions in
his mind. And are we not better off in terms of publie support for onr
judicial process if the questions are raised and disposed of by the judge
hefore he puts his final stamp on the "El‘f'!'{-i". instead of Hu:]l':;ai_{ around
afterwards with all kinds of innuendoes that never are quite settled ?

Of course, the ITT case is one of the most erievous examples. T won-
der if you could comment on that ?

Mr. Kirxpatriok. Yes. T do not know exact Iv where T eome ont on
the answer to that, sir. T think that what vou suggest is very important,
obviously, that there be a judicial serutiny that would confirm, if vou
like, the public interest nature of the consent judement and that i
I think, an important matter., ;

And as my statement indiecated. T am not opposing that. T am simply
raising some questions that I think are serious ones eoncernine th
particular way of getting at it before
the interest that you have suoweosted of the public and of the con-
{t‘l'f:l"\‘ iTl the infl‘_{:l'.lf_\' of the consent decree ]1-'['1_\(-.":-‘: warrants the ;l_r-
t('l“il'l'i"’ll‘f'. as I would look at it, that the conrt must almost inevitably
make in the consent process by reason of the procedures suggested in
this bill. T do not really dispute that. I am simply not. I think, en-
tirely decided in my own mind on that point and that aspect,

Mr. Semeriine. I wonder, Mr. Reycraft, if you wounld like to
expand ? .

M. I?r\'rm!-'l'._ Yes, sir. T am very seriously concerned about the
settlement of antitrust cases in such a manner that they do not protect
the public interest. And I think that I agree that the I'TT case is an
excellent example of that.

18
the court. Tt may well be that




What concerns me is what I perceive to be a possibility of breaking
down the old consent decree procedure in order to take care of those
few cases which are generally recognized to haye been the product of
the wrong kind of negotiations. I am just sitting here and being
stimulated by the discussion.

Tt seems to me that some sort of a certification procedure which
would identify those cases by their importance to the economy would
be a way of protecting the public, and at the same time not allowing
people whose motives are not as good as the public interest groups’,
such as those Mr. Kramer represents, to come in and engage in what
amounts to a strike suit on behalf of stockholders, or supplier-cus-
tomers, to hold up the consent decree.

Mr. SgmeruiNe. But is this not one way of keeping the game
honest ?

Mr. Revorarr. Well, yes. Mr. Kramer was in the antitrust division
for 20 years, and T was in it for 10 years, and Mr. Kirkpatrick was in
the Federal Trade Commission, and I think the game is pretty honest,
and there are only those grievous exceptions, such as the ITT-Hart-
ford Fire, where the question is raised. T do not think in general—
I think affirmatively in general, that the procedures are honest.

Mr. Sriperiane. Well, I never have been on the Government side
in any of these antitrust cases, and have always been on the de-
fendant’s side. so T have some feelings about the desires of defendants
in antitrust cases that if they are going to enter into a settlement,
to oet it over with with the minimum of publicity. That is obviously
a consideration. I gness what most corporations are concerned about
is the fact that the antitrust bar is going to be sitting there, from
the defendant’s viewpoint, like vultures waiting to pick the bones
of someone who is unfortunate enough to be on the losing side of an
antitrust case.

I guess that my principal concern would be that lawyers who make
a speciality in prosecuting treble damage actions following antitrust
judgments would be in there trying to not just tighten up the decree,
which probably is in the public interest, but trying to sabotage it
in some cases. '

Would you have that kind of concern?

Mr. Revcrarr, 1 certainly do, and I did not say it as well in my
statement, but that is a concern. And in fact, one that T have ex-
perienced in defending an antitrust suit where I felt the motives of
the attempted intervener, which I was satisfied, had nothing to do
with the public interest but was his own personal interest.

Mr. Semeruing. On the other hand, if there is merit to the Gov-
ernment’s case, then one of the great deterrents we have toward anti-
trust violations is the treble damage aspect. And I guess what we are
trying to do is evaluate the competing considerations of avoiding un-
necessary and protracted and somewhat chancy litigation, and at the
same time see that the antitrust laws are respected.

How would you evaluate it from a percentage standpoint or from
any other standpoint as to the number of settlements that would be in-
hibited by this procedure ?

Vould you say 10 percent, or some percentage? T guess it is im-
possible, but what would be your feel, just from the st andpoint of
getting a handle on this as to the price we are paying in terms of hav-
ing more trials and fewer settlements? X, 5




Mr. Revcrarr. I do not think that T could really give you anything
useful. I think it would be substantially more, substantially more
would not be settled than are now settled. I just cannot do any better
than that, T am afraid.

Mr. SemerriNG, All right.

To pursue this in another aspect, I notice that Mr, Kirkpatrick also
expressed some concern, and I am not sure T understand it, about the
undesirability of allowing individuals to be parties to the hearing if
the judge decides to have one. And I guess that relates to the ques-
tion that we have just finished kicking around here. But that is in the
judge’s discretion, as I recall from reading the House bill, .

Mr. Kirgpatrick, My apprehension, 1 think, Mr. Seiberling, was
with respect to 2(e) 2 as to whether or not the language there might
not reopen what I regard as pretty well settled law, to the effect that
the courts will not require an admission of liability as the price of
the agreement or consent judgment.

Mr. SereERLING. T see.

Mr. Kmxparrick. If that is not the intention of that sentence, a
sentence in the report could easily dispose, I think, of that matter.
I simply flag it, and it is not very important, but it would be very,
very important indeed should that be the effect of that language. But
I think it can be easily cured if it is not intended.

Mr. Semeruine. Well, of course, it does put some pressure on the
court, but it really says the court may eonsider, not that it is required.

Mr. KmmgpaTrick. Argument could be that the Congress, with full
knowledge of settled law., nonetheless has brought back to the court the
consideration of the impact on individuals as that which should be con-
sidered in the intervening consent decree. and I could construct an
argument either way. But I think it is going to make a battleground of
an issue which I think has now been settled and in my own view should
be settled in the way it has been settled.

Mr. SemeruING. In other words, you foresee this procedure turning
into a trial of the case in certain respects ?

Mr. KimgpaTrick. It may very well, as to whether or not there should
be admission in the particular facts of the case before the court of
liability, yes, sir. And I think that would be very undesirable from the
point of view of the overall consent procedure,

Mr. Serseruing. Well, what do you other gentlemen say about, it.?

Mr. Revcrarr. It could be broader than a trial of the case, Mr.
Seiberling, in that if I go to trial, all T have to worry about is the Gov-
ernment. If I go into one of these hearings, any interested party may
participate in the proceedings, and that includes not only one of the
many very legitimate public interest groups, but includes the trouble
damage lawyers, of whom I am one on oceasion, stockholder suits, any
kimll of an attempted intervention. And T think I would rather go to
trial.

Mr. Semreruive. Well, if you are definitely going to have a trial
anyway, I suppose you might as well have it with all of the normal
procedures.

Mr. Rexcrarr. I might win, but under this procedure I cannot win.
If I go to trial on the merits, maybe I will win,

Mr. S;:mr.m,mu. I wonder if you have some comment on that, Mr.,

mer
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Mr. Kranmer. Yes, Mr. Seiberling. As I understand it, we are now
discussing solely the phrase on page 5, lines 2 and 3, reading “and
the individuals alleging specific injury from the violation set forth
in the complaint.”

From my point of view, which I hope is not jaded, the bill would
not substantially suffer if those words were removed. I say that be-
cause treble damage plaintiffls have been remarkably successful
without that clause, and while I can project an argument favoring
it, if that is all we are talking about, I think it would be a small price,
if any, to pay, for getting this legislation through, which has such
excellent objectives,

Mr. Sieserine. Well, thank you very much.

I can see the possible ramifications of this now that we have had this
dialogue, and I must say I tend to share some of the misgivings that
have been expressed.

I would like to turn to one other subject with respect to the Senate
bill and ask your comments. The Senate bill contains a provision, or
a proviso, to section 2(g) that is not contained in the House bill. And
the proviso is that:

Provided that communications made by or in the presence of counsel of record
with the Attorney General or the employees of the Department of Justice shall
be excluded from the requirements of this subsection.

I wonder if this proviso, with its very broad language which goes
well beyond the protection of Government attorneys’ work products,
if enacted, would not create a new legislative privilege for employees
of the Department of Justice that would be quite unique and well
beyond any existing privilege for attorneys’ work product ?

And I would like to get your views as to whether there is a need
to protect work done for Government attorneys investigating anti-
trust violations that is performed by economists within the Depart-
ment or outside, or nonattorney employees of the department, from
public disclosure, scrutiny, and accountability ?

What would your reaction be to this Senate language or to the whole
concept ?

Mr. Reverarr. Tt does not sound to me like it is ereating a whole
new work product privilege area, but only excluding it from that
particular subsection which requires that the communications be sum-
marized and filed with the court. I do not think it creates, I do not
think it creates any new privileges.

Mr. Semeruing. Well, we have two categories of people mentioned
here, though. We have the counsel, and then employees.

Mr. KmmxraTrick. If I may comment on that, it 1s quite a normal
procedure in my experience in settlement negotiations between the
counsel of record and the Antitrust Division staff to have principals
present: that is, principals being the defendant’s officers present. T
think it may be inhibiting of the free exchange of views to attempt
to describe the conversations that take place, simply because those
principals are present with their counsel.

My own suggestion would be that better than that—and it is per-
fectly proper that the principals be present under those circumstances
and, in fact, desirable frequently, and T would think that a middle
ground might be desirable; that is to say, the principals present conld
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be identified, but I would shy away from requiring any kind of elub-
orate description of what those principals said and to have that
placed in the public record.

Mr. SemerLine. Well, this proviso really goes beyond just deserib-
ing or permitting the principals to be present and not. have their com-
munications covered.

Mr. KmepaTriok. That is correct.

Mr. Semeruine. It also categorizes the people who can be present
from the Government side. And what I am wondering is whether we
should include within the scope of this “employees.” or define them
more carefully, or whether we ought to bring in outside consultants or
other people.

It seems to me the word “employees” almost applies to any kind of
an individual as long as he is somehow employed by the Justice De-
partment in any eapacity whatsoever. But I can see all kinds of
political types being brought in under the guise of employees, for
example.

Mr. Revcrarr. If the communication is with reference to the pro-
posed consent judgment

Mr. Semerring. Perhaps as long as we restrict it to the subject
mafter, we do not have a problem.

Mr. Reycrarr. Personally, T would not have any objection to any
conversations T have had with anybody about a consent judgment
being summarized.

Mr. Semernive. Well, T gness that is the real answer to the question,
isit not?

One other question. Do any of you feel that since the district courts
know that there is likely to be a review hy the Supreme Court of
litigated cases that there has been an incentive to the lower courts for
being more responsible and accountable which incentive might be
reduced if intermediate review is mandated for antitrust cases?

Mr. Kramer. I do not know of any such reaction.

Mr. Serprrrineg. Do any of you have a comment ?

Mr. KmrgpraTrICE. My answer would be the same.

Mr. Revorarr. I would not think that would make a lot of difference.

Mr. SemBErLING. Are you aware that S. 782, originally conferred on
the Attorney General the power to certify antitrust cases for appeal
directly to the Supreme Court in certain cases, and that by amend-
ment, this power to certify has been removed from the bill?

Well, that really should be a statement of fact, And the question is
whether you think the Attorney General ought to have this power in
order to avoid the common defense bar practices such as, you know,
resorting to prolonging or protracting the trials of appeals, and
whether it would be unfair to expose the United States unnecessarily
to such deleterious practices?

Would there be a middle ground ?

Mr. KmeraTrick. Tt seems to me that vour present hill, that is FI.R.
0203, cuts pretty close to a middle gronnd. that at the request of either
party, the Attorney General or the defendant. the court shall really
have the certifying power. That occurs to me to he perhaps the middle
ground.

But, on the other hand, T would believe that the Attorney General
would exercise this certification power with eood indement and reason,
and I certainly would, so long as there is not an automatic require-
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ment, in every case, I think that is the part that gives me trouble, But
if the Attorney General had the power to certify, yes, I would think
that that would be gingerly exercised, and the Solicitor General, in-
deed, would use—and in my experience always has used—excellent
zood sense and judgment in his decisions in that regard. And I would
have no objections to that.

Mr. SemerrING. Does anyone else have any comments on it ?

Mr. Kramer. Well, Mr. Seiberling, as you have heard today, I am
opposed to any revision of the present law on appeals from final judg-
ments; I feel they should go direct to the Supreme Court. But if we
are going to abolish that, because the arguments T have made are felt
not to be persuasive, I would favor the Senate version over the House
version and give the Attorney General the power to certify a case as
deserving of direct appeal to the Supreme Court.

Mr. Revcrarr. I am in complete agreement with Mr. Kramer.

Mr, Seiperring. Well, are there not sometimes when, perhaps, justice
is on the side of the defense where there might be some merit in giving
the defendant that same option of going directly to the Supreme Conrt,
or going through the appo]l]:mt procedure ?

Mr. Kmgparriok. I would think the judge of the public interest
there, which is, after all, the point to be desired in the enforcement of
the antitrust laws, lies really in the Attorney General and not in each
defendant before the court.

Mr. Semerring. Well, I think T am inclined in that direction, though
T can hear some of the defense bar taking exception to that.

Mr, Revorarr. Well, I think as a ;n-:wtivu{ matter, the defense bar,

as you will undoubtedly recall, usnally does not like to go directly to

the Supreme Court if they can help it, so I do not think you are going
to eut off too many defendants from going direct.

Mr. Farco. Was it not only within the last 3 years that the courts
have held that private parties may sue for injury resulting from Clay-
ton Act violations, and is it not true that even now cireunit courts are
not in agreement on this point, so that possible recovery if you are
injured by a merger depends upon a discriminatory geographic
factor?

Mr. Rayorarr. T think the Supreme Court ought to lay that to rest.
T have always thought it clear beyond doubt, just from the langnage
of the statute, that section 7 of the Clayton Act is one of the antitrust
laws, and if you are injured in your business, your property, by a vio-
lation, then you are entitled to bring a treble damage sunit. And T rec-
ognize that some of the cirenits have seen it differently. But I think the
Supreme Court ought to lay it to rest.

Mr. Krayer. Mr. Faleo, I think the example yon have given is a good
one of what will happen if vou repeal the provision providing for
direct appeals in the Expediting Act. Here is an example, to be sure,
of a fairly narrow but important aspect of the antitrust law in which
the outeome depends on what eireuit you bring your ease in. I fear that
similar proliferation of different views on the antitrnst laws will oceur
on more important issues if vou repeal the Exnediting Act and have the
Government cases decided differently depending on the cirenit.

Mr., Kmexpatrick. Of course, T might point out that this case wonld
not be subject to the Expediting Act, it being a private action, so that
inevitably our system with the circuits that there may be different
rules in the cirenits, then the Expediting Act would not cure this.
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Mr. Farco. But the developments in recent years, Mr. Kirkpatrick.
of giving some opportunity to recover to private parties might have
been aired a little bit more fully in some Government cases, would yon
not. agree?

Mr. Kirxeatrick. Oh, I think that the Expediting Act is not with-
out some public benefit. T happen to think that in the balance of other
important matters before the Supreme Court there should not neces-
sarily be priority to every antitrust case.

Mr. Raxcrarr. It conld easily result in the fact that a mereer was
legal in Mississippi but would be illegal in New York, and T do not
think that that is out of the realm of possibility at all. In fact, it is even
likely. s

Mr. Favco. Thank you, Mr. Chairman.

Mr. Semerrine, The minority counsel has a question.

Mvr. Pork. Thank vou.

I believe that under current practice the Department of Justice
has the option of settling the case either by the consent decree pro-
cedure or by private contract, which wonld not be submitted to a
court. If this is so, and if this bill burdens the consent decree pro-
cedure with additional safeguards, would the hill encourage the De-
partment of Justice, in practice, to use the private settlement by con-
tract route more often than it does today.

Mr. Reverarr. Well, T think that you may be confusing some lan-
guage in the Supreme Court’s opinion in the Swift case which says
that a consent decree is a contract between the Government and the
parties. I am not familiar with any private contract procedure for
settling antitrust cases. The only way I know of to get rid of it is that
you try them, settle them by consent decree, or you dismiss them.

Mr. Porx. Could not the Department of Justice today enter into
a contract with the other party saying that it would not prosecute
the case if the party were, in return, to perform certain acts. say,
divesting itself of certain assets?

Mr. Revorarr. Conditional clearance, T guess, maybe. Yes. If the
parties would say, for example, we will sell off this part of our busi-
ness, and the Justice Department says, if you do that, then we will
not file a merger suit, ves, those kinds of things have happened. Yes.

Mr. PoLx. Would you expect that to happen more with the adoption
of this bill than it does now ?

Mr. Revorarr. It might well.

Mr. Porx. Do you feel that would be a good result ?

Mr. Revcrarr. No, I do not.

Mr. Porx. Then do you feel that we should anticipate that possi-
bility? Ts it possible somehow to preclude a situation like that?

Mr. Reycrart. T think if you intend to get into the realm of prose-
cutorial discretion, which 1s really what you are doing, that you
have got a long road. j i

Mr. Poux. Right. I understand.

Mr. Kirkpatrick, you indicated I think in a comment to Mr. Dennis
that perhaps it was not advisable for the court to be determining
what is in the public interest, but that if we were going to open con-
sent. decrees to public comment that it would be better for tﬁis pub-
lic comment to be directed to the law enforcer rather than to the
court.
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Mr. Kmgparrick. T think that is a possibility that should be
considered.

Mr. Porx. If we were to take that approach, I was wondering how
we could insure that the public comment that was being made was
seriously considered by the law enforcer ?

Mr. Kiegratrick. I do not know any way other than appointing law
enforcers of integrity that will perform the function as laid down by
the Congress.

Mr. Semeruine. Well, T understand that you gentlemen have
some matters pending which require that you be released promptly.

T just would like to throw out one question and get a quick re-
action from you. What effect do you think this procedure, if it were
adopted, would have on the filing of antitrust complaints in the
first place, in terms of whether the Department of Justice does a
better or an inferior preliminary job of making sure they have got
what they think is a good case before they file a complaint?

Would this have any effect on that one way or the other?

Mr. Kmrparrick. I would think it would, sir. T would think that
when faced with these procedures, and when faced with the obvious
problems created by differences between the relief claimed in the
complaint, and the relief that is proffered in the consent judgment,
that inevitably on the average cases would be scrutinized, I think, more
carefully to be sure that such variations would not arise because those
inevitably would be impediments to the consent procedure.

How much is diffienlt to estimate—it is a matter of degree only—
bt T think there would be a tightening up of that process.

Mr. Semerrine. Does anyone else have any thoughts on it?

Mr. Kramer. T cannot add anything, Mr. Seiberling, because I
agree with everything Mr. Kirkpatrick said on that point.

Mr. Sereeriine. That would certainly be one desirable result, then,
of this type of legislation.

Mr. Kmgratrick. But, it might or might not. There may be some
cases that should be brought on principle where the facts are not
necessarily as strong as one would like. That result is a mixed blessing,
sir, in my judgment.

Mr. Semeruive. I see.

Mr. Reyeraft?

Mr. Revcrarr. Yes. T agree with Mr. Kramer and Mr. Kirkpatrick.
T think an additional reason for fewer cases being brought would be
a lot of antitrust division attorneys would be in court defending the
jundgments on cases they brought last year.

Mr. Kramer. That, of course, is where I differ with the other two
witnesses.,

Mr. Semernine. Well, gentlemen, on that note, T guess we will
adijourn.

T want to thank yon very much for coming and for giving us the
benefit of your tremendous experience and knowledge and wisdom.

And T will now adjourn the hearings until Wednesday, October 3,
at 10 a.m. The hearings are now adjourned.

[Whereupon, at 12:05 p.m.. the subcommittee was adjourned, to
reconvene on Wednesday, October 3, at 10 a.m.]
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SuscoaTTEE o8 MoNoroLiEs AND CoMMERCIAL Law
or THE COMMITTEE ON THE JUDICIARY,
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The subcommittee met at 10:05 a.m., pursuant to recess, in room
92141, Rayburn House Office Building, Hon. Peter W. Rodino, Jr.
[chairman] presiding.

Present: Representatives Rodino, Flowers, Seiberling, Jordan,
Mezvinsky, Hutchinson, McClory, and Dennis.

Also present: James F. Falco, counsel, and Franklin G. Polk,
associate counsel.

Chairman Ropryo. The committee will come to order, and we will
resume our hearings on the Antitrust Procedures and Penalties Act
in S. 782, H.R. 9203, and H.R. 9947.

Our first witness this morning is Mr. Basil Mezines. He is formerly
the Executive Director of the Federal Trade Commission, and he cer-
tainly has distinguished himself in the field of public service in that

call)acit.y. I am delighted to welcome Mr. Mezines this morning, not
only as a distinguished member of the bar, but as my good friend.

TESTIMONY OF BASIL J. MEZINES, STEIN, MITCHELL & MEZINES,
WASHINGTON, D.C.

Mr. Mezines. Thank you, sir.

Mr. Chairman, if T may be permitted, T have a rather short state-
ment, and I think it would be helpful if T would read it, sir.

Chairman Ropivo. You may proceed.

Mr. Mezi~nes. Thank you, sir.

Mr. Chairman, it is an honor to appear before your committee,
especially since you have recently assumed the chairmanship, and I
really consider it an honor to be with you today. As you know, I am
now a partner in the law firm of Stein, Mitchell & Mezines, pract icing
law here before the courts and the administrative agencies in the Dis-
triet of Columbia.

Until recently, T was on the stafl of the Federal Trade Commission
where I was employed for almost 24 years. While at the Federal Trade
Commission I served in several different positions, including senior
trial attorney, Director of the Commission’s Bureau of Competition,
Fxecutive Assistant to the Chairman, and finally, Associate Executive
Director and my final position was Executive Director for the last,
three or four years, where T had responsibility for the operations of
the Commission, which included its legal caseloads and the budget of
the Commission.
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I am very active in the American Bar and the Federal Bar.

I appreciate your invitation to appear before this subcommittee and
present my views on HLR. 9203. And I would like it understood that
any comments I make today do not purport to reflect the views of the
Federal Trade Commission. I understand they are going to comment
on this bill, and my views, in no way, reflect the views of any of the
associations that I am active with : the ABA or the Federal Bar. T do
1ot represent anyone in connection with this legislation, either di-
rectly or indirectly. I have no financial interest. 1 am, very frankly,
only here to be of some help to this committee. I want to give you my
outlook as a trial lawyer who has been involved in the trial of cases and
the settlement of cases.

Mr. Chairman, at the outset of my tetsimony, I want to inform you
that when I first became familiar with the Tunney Bill, T was very
much opposed to it. It was my initial reaction and I think that will be
the initial reaction of any trial attorney in Government. They are not
going to like it. As the committee knows. approximately 80 percent of
all complaints filed by the Antitrust Division of the Department of
Justice are settled prior to trial by entry of a Consent Decree. The
Federal Trade Commission has a similar record in the settlement of
matters arising from that agency.

Trial attorneys feel that it is important to settle cases, because
of the large numbers they have and the shortage of manpower, and
when they are handling a case, they feel that they are in the driver’s
seat and they know what is the best for the Government and for the
country. They do not want anyone telling them that they cannot
settle a case. They feel when they do not have the evidence. that they
want to get out as easy and as fast as they can, and a settlement gives
them this opportunity when they just cannot produce the evidence.

Another thing is, a trial attorney does not like to be second-guessed.
He does not want anyone commenting on his settlement. These lawyers
in Government today, in the Antitrust Division and the FTC, are
very honest lawyers, they are very conscientious. They really do a
remarkable job. I know of no instance in the 24 years I was at the
Federal Trade Commission where any trial attorney settled any case
for any personal gain or for any immoral purpose. I think this is a
very unusual fact that we have never had this at the Federal Trade
Commission. I am not speaking for the Commissioners, but T am
talking about the staff of the Federal Trade Commission.

Now, why did I change my mind about this bill ? Well, for one thing,
it became very clear to me that a lot of people on the outside do not
share the confidence that T have in the Government attorney. I think
many people are very suspicious of some of the settlements by trial
attorneys, and T felt that the time had come where something had to
be done. It is not enough for a trial attorney simply to say that I
know about this case and nobody can tell me how it should be settled.
I mean, that is not enough. It is not enough for him to feel confident.
The public has to feel confident.

With this drop in confidence by the public, something had to be
done and I think that this legislation takes the necessary steps to in-
form the public in all segments and to encourage their comments and
opinions on settlements. In essence, I view this bill as a full disclosure
bill. Full disclosure, incidentally, is something that people working in
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Government feel that advertising agencies should do. They feel that
advertising agencies should fully disclose everything about a product.
I think that the same thing should be expected from Government
attorneys on settlements. Tﬂey also Sh()lll({ make a full disclosure.

Now, there are certain things about the bill that are very minor
that I would like to comment upon, which I think will be very helpful.

First, the proposed legislation provides that the district court shall
make an independent determination as to whether or not the entry
of a proposed Consent Decree is in the public interest as expressed by
the antitrust laws. The bill requires that certain procedures be fol-
lowed in order to assist the court in making that determination. I
think everyone will agree that the courts should not simply rubber-
stamp antitrust decrees. I mean, if the court does not play a role in this,
then you do not need a judge. There is no reason to ever even appear
before him. He should do something more than just rubberstamp this
decree.

At this time, the courts are required to examine the decree to see
whether it is enforceable, whether it provides relief consistent with the
prayer of the complaint and whether, on the whole, the Consent
Decree is in the public interest.

I do not think the bill, itself, requires him to do that much more.
The specific provisions of the bill, section 2, would also require that
the Justice Department file and publish, along with the Consent
Decree, a public impact statement, which explains the nature and the
purpose of the proceedings; a description of the practices involved:
an explanation of the relief to be obtained by the proposed decree and
the anticipated effects on competition of that relief; the alternatives
actually considered and the effects of such alternatives on deciding
on such relief; and the procedures available for the modification of
the proposed judgment. I believe that the requirements of the impact
statement are similar in some respects to statements that have been
issued by the Antitrust Division. That is something that is difficult
for me to understand, because I think the Antitrust Division is
doing a great deal of this. And why they would be opposed to it now
is a mystery to me.

In many respects, this practice resembles what the Federal Trade
Commission does today. They do much of the same. T cannot see any
problem for any attorney to file a statement, explaining the nature
of the proceedings, describing the practices involved and explaining
the proposed judgment and relief to be obtained or the anticipated
effects on competition of that relief.

Similarly, the staff in the Antitrust Division should not have any
trouble listing remedies available to private plaintiffs and deseribing
procedures available for modification of proposed judgments. That
type of language is going to end up being boilerplate. There is no rea-
son why they cannot put that in an impact statement.

I have some problems, though. with that part of the impact state-
ment listing the alternatives considered and the anticipated effects on
competition of such alternatives. T would propose to strike in lines 13
and 14, at page 3 of the bill, in subsection 2(b), that part which reads:

And the anticipated effects on competition of such alternatives.

I think when you put that in there, vou are making the staff sort of
carry on a running battle with themselves. I really think it should be
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stricken because if it is retained, it will be necessary for the staff of the
Antitrust Division to discuss various alternative remedies and their
effect upon competition. Statements and discussions of this kind enter
into an area of speculation, and the staff should not be required to
make predictions as to the competitive effects of various alternatives,
which it has considered. T think it is sufficient to require the staff to say
why they have framed a decree and what they expect to accomplish
and, if necessary, have them deseribe the alternatives.

The first provisions of the impact statement accomplish this
objective,

With respect to the 60-day period for public consideration, there is
no question that you have to have a 60-day period if you expect to get
any comments. And this will assist the court in determining whether
the decree is in the public interest.

This is going to delay the settlement of the case, and it will hold
it up for 60 days. But, this is the price that has to be paid for the bene-
fits that will accrue, and these antitrust cases have never been noted for
being quickly processed. Many of them drag on for a long time. T do
not see how this 60-day period will ereate any problem that would de-
feat the purposes of the bill.

The procedural and substantive factors, which the court must con-
sider before making a finding that the decree is in the public interest,
I think, are just and necessary, and they do not require the court to
conduct the trial or engage in extended proceedings which might have
the effect of delaying a settlement. I do not believe that the courts are
any more anxious than the Government, or outside attorneys, to drag
on cases, and I do not think the courts are going to use this as a basis to
have another trial. These district court judges do not want any trials,
they are loaded as it is.

To insure that there is no mistake about this, and this does not ocenr,
I would sugeest an amendment on page 5 of section 2(e) (2), in lines
2 to 5. I would strike the comma after the word “complaint” and strike
the words “including consideration of the public benefit to be derived
from a determination of the issues at trial.” T think the committee will
agree that it is not the purpose of the Government to go to trial for the
benefit of potential private plaintiffs, but that such matters are tried
beeause the general public will benefit, Inclusion of the language T have
just recommended be stricken, seems to be an invitation for the court
to require the Government to go to trial. or someone may think it is an
invitation. And this is something T think that should be avoided. T£
the judge has to act in the public interest, T think he will do so. The
language which would be retained in that provision in 2(e). to the
effect that the conrt may consider the public impact of entry of the
judgment upon the publie, generally, and individuals alleging specific
entry from the violations set forth in the complaint are fully adequate
to nrotect the public interest.

It seems, therefore, that the only effect of the lanenage which is pro-
posed to be stricken from the bill, would be to induce the district
court to consider whether requiring the Government to go to trial
would aid private treble damage plaintiffs.

T would like to turn now to the penalties. As you know. one of the
provisions of the bill in section 3, would inerease the maximum penal-
ties for violations of the Sherman Aect from £50,000 to £100.000 for in-
dividuals, and to $500,000 for corporations. The reason for this change,
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1 think, is very obvious. I think you will be given examples of situa-
tions where this could be a very, very heavy fine on some corporations,
especially if there is more than one count in the indictment. But, T
think this does give the judge the discretion to impose these large
penalties where necessary. It does not mean they are going to be im-
posed in every case and, right now, the judge does not have the disere-
tion to impose a large fine against a large corporation. And these fines,
in some cases, are meaningless.

The last section of the bill would amend the Expediting Act to
require antitrust cases to be appealed to the court of appeals rather
than directly to the Supreme Court. This is long overdue. The
original purpose of having cases go to the Supreme Court was because
vou have a new law, the country folt that somethi ng had to be done im-
mediately to get fast action. I think with the court having the burden
it has at this time, something has to be done. Civil cases in antitrust
matters have thousands and thousands of pages in the record. I
think it is impossible for the Supreme Court to examine those records
unless they are going to give up a lot of their time where it could
be spent on something else.

Having the initial appellate review in the court of appeals wounld
help the Supreme Court as well as the litizant in refining the issues. In
those situations where it is important for the Supreme Court to review
the case, the bill provides for such situations, and cases of general
public importance would be appealable directly to the quprome
Court after certification by a single district judge in lien of the
three-judge court, upon npphmtmn of either party. I think this is
sufficient safeguard and this is good.

Mr. Chairman, T am aware of the statements that have been made
in opposition of this bill. T have read the statement of present Assistant
Attorney General Kauper. T have read this statement of his deputy.
They are greatly concerned that this bill would involve the district
conrt to such a degree in the consent process that it is going to disrupt
settlement proceedings, and weaken their ability to settle cases. T do
not agree with this. T also nnderstand that the board of governors of
the American Bar Association, an organization in which T am very
active, has just approved a resolution opposing the sections of this legis-
lation affecting consent judement proeceedings. Tn short, the American
3ar Association feels that the added procedures wonld enenmber, and
complicate the handling of cases, and have a chilling effect on the
ability of the Government to negotiate orders. Further, according to
the American Bar Association, the bill would ereate problems con-
cerning the status of third persons attempting to intervene in anti-
trust settlements.

While T do not agree with these conelusions, T feel that the concerns
expressed are serious, and if the bill is enacted, it will require the
close attention of this committtee, as well as the court, to be sure
that the purposes for which the bill is designed are realized.

If T may, Mr. Chairman. T would like to urge this committee to
seriously consider establishing a committee to stndy the operations
of this bill. as well as other statutes dealing with r‘mnprhhnn and
antitrust. There has not been a full review of the antitrust laws
which have a significant competitive impact since 1954 ; since that time
there has been piecemeal legislation dealing with many subjects.
There are a lot of changes taking place in the American economy.
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We have price controls, we have deficit financing, we have got allo-
cation of scarce materials. Qur international trade deficit is in a very
precarious state. We have consumer and environmental problems.
Somebody has to take a look at these, Now, this committtee—that is,
your committee, sir—did an excellent job 1n studying the conglom-
erate merger movement. The report that was issned by this committee
in June of 1971 was excellent and it provides a basis for further study
of that area of competition.

I believe that an outside commission devoting a major portion of its
time to these problems could focus on many individual issues and
present to the committee the separate views of many diverse interests.
Mr. Chairman, T feel that a commission would generate interest in the
capitalistic system, and the antitrust laws which are presently under
attack, and it would provide this committee with a wealth of infor-
mation. Such a commission is needed at this time, I think it could
augment the work of your committee, and permit minute examina-
tion into certain areas that the committee might not ordinarily take
a look at. And I respectfully request that you give your consideration,
8ir.

Mr. Chairman, that ends my statement, and T would be very pleased
to answer any questions that you might wish to address,

Chairman Ropixo. Thank you very much, Mr. Mezines, for that very
informative statement. T am delighted and pleased to hear you make
the initial observation that when this first came to our attention, your
reaction was really that of opposition to the legislation before us.

Mr. Mezixes. Yes, sir.

Chairman Ronixo. But, you finally reached your conclusion that the
matter, despite the fact that it may have some effects that wonld nee-
essarily be delaying was nonetheless in the public interest. T feel that
a vital and essential consideration. in looking at this bill, is how the
public views it. Has the public lost confidence in the ability of the var-
lous agencies of Government whose primary responsibility is to over-
see and protect the public? Whether this is something that appears to
be the case or actually is the case, it is vital to insure that the public
has such confidence and T think that anything that we can do to insure
that is important. T am happy that you make this observation, and,
frankly, T think that the public interest and the reaction of the public
is tremendously essential in considering this bill.

Mr. Mezines. Very frankly, Mr. Chairman, when T looked at the
bill, at first, T was looking at it from the standpoint of a trial attorney
at the FTC, and I said : “Oh. T do not want to have to write a statement
as to why I am doing this. Why should T have to do this?” But. when
you separate yourself from that function, and you look at what is hap-
pening it is not fair to the Government attorneys not to have the re-
spect of the public, because they deserve it.

Chairman Roprxo. Thank vou very much, Mr, Mezines. Your testi-
mony indicates, as has the testimony of manv others who have come
before us, that 80 percent of the complaints that are filed by both the
Justice Department and the FTC are settled by consent decree. Now,
do you believe that there would be a substantial reduction in the
amount of consent decrees that may be forthcoming as a result of this
legislation which might overburden the departments and ereate un-
necessary delay and thus prejudice what we are really seeking to do
and, that is, to handle these cases as expeditiously as possible ?
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Mr. MeziNes. I do not, and the reason for my statement is there was
4 time when the Federal Trade Commission settled cases by consent
order, and then they changed their procedure and said that in the
future we will require all consent decrees to be put on the public reec-
ord for 30 days, and we will receive comments from the public. When
the Federal Trade Commission took that step, many people said, this
is going to slow down the settlement of cases. It has had absolutely no
effect, and I think the feirs that this will result in a slowing down of
settlements have been grossly exaggerated. I do not anticipate that at
all.

Chairman Ropixo. Then might you say, as a followup, whether it
is 80 percent or 70 percent, that the cases that result in settlement and in
consent decrees, in no way represents the vigor with which a case has
been settled or whether or not a case has been properly settled ?

Mr. Mezines. I do not think it will have any effect. It will not,
in any way, discourage settlement and it will not, in any way, dimin-
ish the force of the antitrust laws. If anything, it will be very helpful
because during this process they may get some comments that will
show them that they made a mistake. And I mean, that is always pos-
sible. No one has suggested that. But it is possible that comments will
come in and people in government will realize we have made a serious
mistake here. And, in that way, the public interest will be protected.

Chairman Ropi~no. You mention, Mr. Mezines, on page 3, that you
suggest the committee take effective steps to monitor the actual per-
formance of the statute, as well as laws dealing with antitrust and
competition. Do you feel that a continuing oversicht of the perform-
ance is important? Do you feel that this sort of keeps the departments
on their toes?

Mr. Mezines. Well, Mr, Chairman, T know that you will regard as
very serious some of the objections that have been made to this bill
by members of the Department. And I would think that you would
want this bill monitored for several reasons: (1) To see that it is being
followed ; and (2) to see just how it is working. This is one area that I
think that the Commission could be of some help to you. There are
many other areas, but this is just one portion of the work that they
could do for this committee.

Chairman Ropi~xo. Mr. Mezines, you made reference to the work of
this committee in 1959. At that time the subcommittee reached the
following conclusion, and stated in its report that “large scale use of
the consent decree to conclude antitrust suits, instituted by the United
States, therefore, amounts to an invitation to corporate officers to
undertake programs that may violate the law.”

Would you comment on that?

Mr. Mezives. Well, T would have reservations about adopting that
conclusion. I think that requires amplification. I do not think that T
could agree with that, sir, very frankly.

Chairman Ropr~yo. Yon suggest the committee consider the estab-
lishment of a commission in order to study both the effects of this
legislation, should we adopt it, and other antitrust statutes. Are you
suggesting that as a part of the overall consideration of this bill, or
something separate and apart?

Mr. Mezixes, Well, Mr. Chairman, as T have indicated, my ex-
perience, my lifetime experience has been at the Federal Trade Com-
mission and T am not familiar with the workings of legislation. T think
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it is very important that there be a commission. 1 certainly would not
want to tell this committee what order of business you should treat
legislation or whether it should be a part of this bill or not. T think
that is entirely in the discretion of the committee, But, it is something
I think you should do, Mr. Chairman. Very frankly, Mr. Chairman,
I observed you on “Face the Nation” Sunday, and you were talking
about many problems that effect this Republic.

And, im'i:]h-n!.-llh'. if I may make a personal comment, T admire the
way that yon handled yourself and what you were saying, and what
you were frying to tell people that you were dealing with, what
problems this committee has. And, as T was listening to you, I said to
myself, now, how is this committee going to sit down and take a look
at section 2(¢) of the brokerage clause of the Robinson-Patman Act
or the Webb-Pomerene Act? T mean, I just think it is ridieulous at
this time for this committee to get involved in a lot of research. and
study, and listening to witnesses on some aspects of these antitrust
laws that nobody even cares about any more. And I think you should
get. all of the help you can. There are a lot of experts who would like
to serve you and there is no reason why you cannot get the help of
these people. It is not going to cost the Government anything. The
American Bar Association says that this legislation is going to have
a bad effect. Get some of those people, as well as some of these “Nader”
people to work. Put them to work for this committee.

What the priorities are on this or whether you make this part of
the legislation or separate, T think that is something that you will
know how to handle yourself, and I just could not give yon advice
on that,

Chairman Roprwo. Well, T appreciate that and T cert ainly recognize
that as one who has had such a considerable experience in dealing with
these matters, you recognize how voluminous all of the information is.
and how diffienlt it is to be able to absorb it. And T ean appreciate why
you make that suggestion. But. does it not ultimately come down to
this: First of all, and appreciating your personal comment, that we
have got to consider the priorities and that, at the same time. ulti-
mately the responsibility is ours? Undoubtedly, what a commission
may do is to be able to assemble, and then brine together that kind
of information that may be more readily digestible. But, in the end,
since we are a committee of the Congress, constituted in such a way
as to assume a certain responsibility and a certain jurisdiction in
certain areas, then it evolves upon us, and you are suggesting that
the commission merely acts as an arm that might supply information
and bring together the expertise and whatever it may in order to make
the work of the committee that much easier?

Mr. Mrzines. There is no question about it. The responsibility is
yours, and T respectfully suggest you should get all of the help you
can.

Chairman Ropixo. Well, T certainly appreciate what you have said
in that connection, Mr. Mezines. Tt is valid and I am sure you, as one
who recognizes what we are confronted with in evervday problems
and with the number of items and subjects that come within the juris-
diction of this committee, certainly realize it is beyond the realm of
reality to expect that we could deal with all of those matters and deal
with them today. So, think you very much, Mr. Mezines,
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Mr. Mezines. Thank you, sir.

Chairman Ropi~o. Mr. Hutchinson.

Mr. Hurcminson. Thank you, Mr. Chairman.

From your statement, in response to the chairman, Mr. Mezines,
I understand that you are not here rec ommending or urging the com-
mittee to amend the bill before it to include any commission for the
study of antitrust laws, is that right? You are not asking us to incor-
porate that in this bill ¢

Mr. Mezines. I said T would leave that to the discretion of the com-
mittee. T do not know what the mechanies are for doing such a thing.
I did not know whether it would be even proper for me to make such
a recommendation.

Mr. Hurcainsow. So you are not making it ?

Mr. Mezines. No, sir. T think it is something that is very important
and should be done and, as soon as possible. But, I am not making a
recommendation as to what the legislative vehicle for doing so would
be.

Mr. McCrory. Would the gentleman yield ?

Mr. Horcninsown. Yes, I yield.

Mr. McCrory. The reason I ask you to yield is that T have to leave
and testify before another committee, and T would like to ask a
question on this subjeet, if T might.

Notwithstanding the fact that yon are not recommending that we
amend this bill to establish a commission, could you furnish the
committee with your precise recommendations as to those parts, or
those aspects, of the antitrust laws that yon feel would be subject to
review and recommendation by such a (‘nmm:qsmn?

Mr. Mrezines. T would be very happy to, sir.

Mr. McCrory, Thank you.

Mr. Hurcainson. Do vou want to ask any further questions?

Mr. McCrory. No. T just assume then, that you will furnish the
members of the committee or the staff with such recommendations.

Thank you very much for yielding.

Mr. HUTCHINSON. Q-urcdv Yes. T think that in other respeects the
chairman has r‘mm‘t\ﬂ the same QII[-“JI(‘ITIH'I"' that T wanted to pursue,
and so T am not going to take up the time of the committee, or
duplicate in the record, by going over it again. And so, T yield the
floor. Mr. Chairman.

("hairman Ropvo. Thank you.

Mr. Flowers?

Mr. Frowers. Mr. Chairman, T have no questions and T appreciate
the centleman’s testimony.

Chairman Roni~vo. Mr. Dennis?

Mr. Dexwis. Thank vou, Mr. Chairman.

Mr. Mezines. as von know, the bill here, H.R. 9203, savs that before
enterine any consent jndgments, the conrt shall determine that entry
of that judement is in the public interest as defined by law. What does
the phrase “public interest as defined by law” mean to yon ?

Mr. Mrzives. Well, T think the judge wonld have to look at the law,
the nartienlar astatnte, tha viplation chareed. Then he wonld loolk at
the consent decree to see if, assnming there iz a violation of that statnte,
a consent deeree wonld remedy the situation so ﬂmf the publie does
benefit by what previously went wrong. And it gives him a wide
diseretion and wide latitude to do just that.
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Mr. Dexnis. Well, basically, then, you think that the phrase “defined
by law” would refer to the particular antitrust statute that was
involved in the case; is that correct ?

Mr. Mezines. Yes. His public interest inquiry would be limited
to that particular statute.

Mr. Dexnis. And would it be limited, then, entirely to that factor
as to whether it complied with the statute involved ¢

Mr. Mezrnes. It would be limited from the standpoint that if there
were other violations of another statute, that judge would not be able
to deal with them in that proceeding. It would be limited, in a sense,
by the violation charged because is still is a responsibility of the
Department of Justice to determine what charges will be made, and
to bring them to court.

Mr. Dexxis. Of course, I agree with that. But what T am thinking
of is this: I assume that in arriving at these consent decrees the
government counsel and the other counsel would want them to be in
accord with the statute. But, they would also consider the strength
of the case, what its impact would be, what the chances were if they
tried it, et cetera. Now, would you feel that the court also would
either be entitled or required to consider such factors as those ?

Mr. Mezines. Yes. And, in addition, even though that statement
15 pinned down to the law, under the Supreme Court decision in the
Siegel case and the Mandel case, the Supreme Court has ruled that in
framing orders, the court has a wide latitude and can prevent and
inhibit acts that were not unlawful under the statute. It gives them a
little more room, in other words. The court can consider many other
factors, so it is not an unreasonable restriction. It gives the court the
latitude it needs to take other factors into consideration.

Mr. Dexxis. So then you feel that the court would not be bound
simply to the question of whether the decree complied with the
statutory requirements?

Mr. Mezines. No, it would not be limited to that precise statute.

Mr. Dex~is. Well, then, you are going to get the court into these
various factors that counsel customarily weigh in deciding whether to
settle a lawsnit, are you not ?

Mr. Mezines. Well, you are going to get the court involved a little
more than they have been. But, T really do not feel the court is going to
abuse its authority and start asking questions in areas that they pre-
viously did not. T think they will be concerned with the public interest
and because of the workload of the court, and the courts in the settle-
ments that T have had experience with, if a district court judge at the
present time, even without this bill, wanted to make a lot of inquiries
and do a lot of things, T am not too sure that he could not do it, even
lmil}m- the present statutory authority. But, there has been no abuse
of that.

Mr. Dex~ts. Well, you may be right about that, Now. we would have
a statute, however, which would suggest that he consider these addi-
tional factors,

Mr. Mezines. And T think that is good.

Mr. Dex~ts. And how much of that may be a judicial function,
could be debated perhaps.

Mr. Mezines. Well, T think that a little of that is good right now,
because as long as it is understood that he has some responsibility, with
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the limitation of the language I have changed, it will help restore
confidence in the work of the division in the settlements that they have
arrived at.

Mr. Dexxis. Of course. Speaking not as an antitrust lawyer, but
from general experience. I think I can see how this could become a
pretty pro forma business. Judges are busy, as you point out.

Mr. Mezizes. That is right.

Mr. Dex~is. He is going to listen to counsel on both sides, and run
it through, unless he sees something pretty bad. is he not?

Mr. Mezines, Yes, sir, I quite agree with you, sir.

Mr. Dex~is. On the other hand, if the judge really informs himself
as this statute snggests, taking language on page 5 of IH.R. 9203,
section F, as to what he can do in making his determination under
subsection E, the court may take testimony, appoint a special master,
authorize fully limited participation in proceedings before the court
by interested persons, including parents amicus curiae, intervention
of a party pursuant to rule 24, examination of witnesses and so on.
Now, if he gets into that, are you not going to practically have a trial
anyway?

Mr. Mezixes. Well, if this happened in every ecase, you would have
some real problems. But, that is not going to happen unles the court
receives some comments that signal to the court that something is very
wrong here and, therefore, I have to look into this. And the bill gives
the judge the authority to take these steps. But, that is going to hap-
pen only in very unusual circumstances. But, there is no reason why a
court. if the court has any questions, there is no reason why they
should not be permitted to make an inquiry because the court is re-
sponsible when they sign an order.

Mr. Dexyis. Well, T agree that the court is responsible when an order
is signed and T see the thrust of the bill here. Nevertheless, it seems
to me a fair question can be raised as to why anybody should try to
settle o suit or have a consent decree if he is going to go through the
trial anyway. He might as well take his chances to begin with.

Mr. Mezines. Sir, I would say to you that based on my experience
with the FTC permitting people to comment on a consent order, our
experience has revealed that in very, very few cases do we receive
comments. And some of the people, the ones most interested in having
that provision in our rules to permit them to make comments, when
the rule was first enacted, made comments on every case, Now, we
never hear from them. It is very rare that we receive comments.

Mr. Dexxis. Well. what would you think would be the standard
which should guide a judge in trving this procedure, or in coming to
the decision whether he shonld or should not pursue the matter?

Mr. Mrzives. Well, in the bill, itself, on page 5, right in the first
line it says the public impact of entry of the judgment upon the pub-
lic generally and individuals alleging specific injury from the viola-
tions set forth in the complaint, will be considered. Now. T knocked
out the word ineluding consideration of the public benefit to be de-
rived from a determination of the issues at trial. T think your line of
questioning suggests, that is what a judge might do. He might start
considering the public benefit, and that is why I thought that should
be stricken from the bill. so it would be clear just how far a judge
should go. Now, the way the bill is presently written with that amend-
ment, I think is sufficient to properly apprise the judge of what his
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responsibilities are. And I do not think it will result in any undue con-
sideration of the consent settlement,

Mr. Dex~is, If the court can already do this, as yon suggest, and if
he is probably not ordinarily going to go through all of the proceed-
imgs spelled out on page 5 here, why do we need a statute on the sub-
ject at all?

Mr. Mezines. Well, in my testimony to you I said it was my personal
feeling that I thought that a court did have the authority to do this
but, of course, this 1s a gray area. It is not clear. It was just my per-
sonal feeling. A judge may not agree with me. But, I think this bill
makes it very clear what the judge’s responsibilities are and also makes
it clear to the publie. And think in this way, it will help the settlement
process, It will help restore the confidence that is required at this time.

Mr. Dexxis. Well, T appreciate your position and I have only one
other question I want to ask. And that is on the matter of penalties.

Mr. Mezines. Penalties?

Mr. Dexnis. Yes. I can see why we might want some inereased
penalties in some of these cases with the big corporations. It has been
pointed ount, however, that they are not all big corporations and that,
under the statute, these same acts may be charged as a conspiracy, as
a monopoly, and as a different kind of conspiracy. Do you think there
may be some danger of excessive fine, if you punish the man maybe
three times for the same act. and you put these maximum penalties
on ! What could we do about that ?

Myr. MeziNes. Well, I think the best way to approach that is just
to look at what judges have done ever sinee the Sherman Act was
enacted. The fines, in my own personal opinion, have been extremely
low. The judges have never, or in very, very rare cases, have they ever
sentenced anyone to jail, for example, and there is a jail provision.

I think the judge will take into consideration the size of the com-
pany, just like he does when he sentences a defendent in a eriminal
case, IHe takes all things into consideration and the judge is going to
take that into consideration, The lawver, representing the company
if this is a small company, and they do not have any money, is going
to present those facts. But. right now,. the judae conld have a company,
and 1 do not want to single out any large American corporation, bt
he could have one of these large companies before him. and he would
not have the discretion to fine them more than some piddling sum that
does not even represent their costs of Xeroxing the documents in-
volved in the trial of the case. And here the Government has their
attorney tied up for years trying these cases, and it costs the Govern-
ment mayhe $100,000, $200,000, to try a case, and they cannot even get
a fine that is anywhere near what the cost of trial of the case is from a
defendant that can afford it.

Mr. Dex~is. I see that point. But, T wonder if mavbe we should not
consider making some provision in the act. rather than leaving it to
the untrammelled diseretion of 400 or 500 Federal Judges that have
various points of view. Do you have any suggestion along that line?

Mr. Mezixes. Well. T think the judee has a diseretion in the act.

Mr. Dex~is. Well, he does, but is it left l_'nln[lh'h‘[\' to the court's
diseretion ?

Mr. Mezines. I think you have to.

Mr. Dexxis. I thank you.
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Thank you, Mr. Chairman,

Chairman Ropixo. Before we proceed, T would just like to recognize
the presence of our distinguished colleague and my colleague from
New Jersey, Hon. Ed Patten, who I know represents Mr. Mezines as
one of his very distinguished constituents, Mr. Patten ?

Mr. Parrex. Thank you, Mr. Chairman, and members of the
committee.

Mr. Mezines. Thank you, Mr. Chairman.

Chairman Ropixo. Mr. Seiberling?

Mr. SegerLiNg. Mr. Chairman, since I have arrived late T would
like to ask unanimous consent that I be allowed to pass on my time.

Chairman Ropi~xo. Without objection.

Mr. SemeruiNG. And claim it Jater, after Mr. Mezvinsky and Ms.
Jordan.

Chairman Ropixo. I am sure there will be no objection.

Ms. Jordan?

Ms. Joroan, Mr. Mezines, you made much in your testimony about
restoring the confidence of the public through the public impact state-
ment. We are going to receive testimony that if this bill were to become
law, this would be tantamount to an official vote of no confidence in the
attorneys in the Antitrust Division of the Justice Department. Would
you comment on that?

Mr. Mezines. I would be very concerned if you received comments
like that, and in my prepared statement, I deliberately, and in speak-
ing to the committee this morning, m:uh‘. reference to the dedicated
people working in the Government, and the respect that they deserve.
And I think this bill is necessary to help restore some of the confidence
that has been lost. T think some of the public today do not feel as
strongly as I do about the integrity of the attorne \\ on the stafl, and
that is why it is necessary to do this. T do not think that the trial attor-
neys in the division, themselves, will feel that this is in any way a
repudiation of their work. I think they will understand what the com-
mittee is trying to do. When we censidered this at the Federal Trade
(Commission, when I was a staff man, I did not sense that anyone felt
that this was in any way a criticism of the work that they had done.

Ms. Jorpan. Do vou think that the requirements for additions to
staff in the Antitrust Division of the Justice De plmm-ur would be
necessary under this bill 2 There is some testimony that the Department
is inadequately staffed and that more attorneys and more funds would
have to be put into the Department if this bill were to become law,

Mr. Mezines, It has always been my experience in preparing budgets
for Congress that the staff wonld always ask for more attorneys than I
thought were necessary. And I think there is a tendeney on the part of
the staff to inform committees of the Congress of their budgetary prob-
lems. when in many instances, there are matters that they do not want
handled. T do not think that their finanecial situation is in that precar-
ious a state and if the Department of Justice does need additional
funds, then T do not think it will be because of this bill. T do not thinlk
that this bill is going to discourage settlements, so, therefore, I do not
think it will result in the need for additional funds.

Ms. Jorpax. Would I be correct in assuming then that it is your
view that the public interest far outweighs the views of the organized
professional bar as well as the agencies which would be affected by this
legislation ?
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Mr. Mezizes. T think the bar, and the agency itself, is unduly
alarmed with the requirements of this bill. And if T were to make a
prediction, I do not think the bill will have any effect on the number
of settlements that are made.

Ms. Jorpax. No further questions, Mr. Chairman,

Chairman Robixo. Mr, Mezvinsky ?

Mr. Mezvinsky. I have no questions, and I want to thank the witness
for his testimony. Thank you.

Mr. Mezixes. Thank you, sir.

Chairman Ropi~o. Mr. Seiberling ?

Mr. SemserriNg. Well, thank you.

[ just have one question, Mr. Chairman. T am a little puzzled by the
suggestion, Mr, Mezines, on page 5 of your prepared statement as to
striking the words “including consideration of the publie benefit to
be derived from the determination of the issues at trial.” which you
suggest should be stricken from the language on the eround that, as
I understood it, you think that the court would consider this anyway.
And I just wonder what harm there is in leaving that language in since
that is really what the court ought to be considering, it seems to me.

Mr. Mezixes. Well, I think it is an invitation for the court to require
the Government to go to trial for some unstated reason, even though
the relief secured by the Government in the decree is fully adequate
to protect the public interest,

Now, even though that would be stricken, the language which would
be retained is to the effect that the court may consider the public im-
pact of entry of the judgment upon the public, generally and indi-
viduals alleging specific injury from violations set forth in the com-
plaint. I think that the court has to look at it from the standpoint of
the public interest, and not make a determination that there might be
some henefit, because one person would get enough evidence to bring
a private damage suit. I do not think you would want something like
that.

Mr. SerserinG, But is not that something the court should weigh
with all of the other factors that enter into its consideration ?

Mr. Mezines. T do not think the court should consider the interests of
any one individual.

Mr. Srieerrivg. Well. is not the purpose of the treble damage see-
tion of the Sherman Act, or the Clayton Aet, rather to provide a sup-
plement to governmental enforcement of the antitrust laws and. if so,
18 not that a public purpose and not merely a private purpose ?

Mr. Mezines. Tt should provide a supplement to the antitrust laws,
and it does provide, and that is the purpose of private damage suits.
So, therefore, the Government should not be put in the business of
enforcing laws for one individual. Tt has to weigh its resources and
utilize those resources for the publie interest generally, But, to put the
Government agency in the business of bringing snits on behalf of one
individual would be a very bad thing.

Mr. Spmrrrine. Well, T would certainly agree. T simply sugoest that
the wiping out of a possible treble damage suit or a series of suits is
something that the court would have to consider in terms of the publie
interest, as well as the interest of the individuals concerned. And I
would have a question, therefore, about that particular suggestion.
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Mr. Mezixes. Well, you see, sir, the word “public interest™ is a word
that has been defined by many courts, and there are many decisions
on what is in the public interest. And when you start using words like
the ones that I have just recommended be stricken, it confuses the issue,
and it could cause problems that your colleague suggested with respect
to the court conducting an inquiry, and, therefore, defeat the purposes
of the bill.

Mr. SerserrinG. Well, T would have the same problem you have, if it
said, including consideration of the private benefit, but since it specifi-
cally says including consideration of the public benefit, I just have
ereat diffienlty seeing how that could be turned around and used as an
argument that it requires a court to consider the benefit to public plain-
tiffs. However, I guess we have got your views pretty well on that
point, and T want to say that T am very impressed with your statement,
and except for this one minor question, I think you have made some
excellent suggestions with respect to the drafting of this legislation.

M. Mezixes. Thank you,sir. I appreciate that.

Chairman Ropixo. Well, thank you very much, Mr. Mezines, for
having taken the time to come here and provide us with the informa-
tion that I think is going to be of considerable use to the committee.

Mr. Mezines. Thank you, sir.

Chairman Ropr~o. Thank you.

['The prepared statement of Mr. Mezines follows:]

STATEMENT oF Basin J. MEZINES

Mr. Chairman and members of the subcommittee: My name is Basil J. Mezines
and I ain a partner in the law firm of Stein, Mitchell and Mezines practicing law
before the courts and the administrative agencies in the District of Columbia.

Until recently, I was on the staff of the Federal Trade Commission where T
was employed for almost twenty-four years. While at the Federal Trade Com-
mission I served in several different positions, including senior trinl attorney,
director of the Commission’s Bureau of Competition, Executive Assistant to the
Chairman, and finally, Executive Director of the agency for the past three vears,

I am presently active in the antitrust section of the American Bar Association
and the Federal Bar Association.

I appreciate your kind invitation to appear before the subcommitte and
present my views on H.R. 9203, a bill known as the “Antitrust Procedures and
Penalties Act”. T would like it understood that the comments and views that
I will express do not purport to reflect the official views of my former employer,
the Federal Trade Commission, or any of the organizations that T am presently
active with as stated above. In connection with my testimony today, I do not
represent either directly or indirectly any client having any interest in this
legislation. I am only interested in being of some service to this committee in
giving you the outlook of someone who has been responsible for the trial and
settlement of antitrust cases for a number of years.

Mr. Chairman, at the outset I think that I should inform you that when I
first became Tamiliar with the requirements of 8. 782 and similar legislation I
wias serionsly concerned that the enactment of such legislation wonld interfere
with the orderly process of settling antitrust matters, As the committee knows
approximately 80% of all complaints filed by the antifrust division of the
Department of Justice are settled prior to trial by the entry of a Consent
Decree. The Federal Trade Commission has a similar track record in the
settlement of matters arising before that Agency. Like many trial attorneys in
Government I felt that it was vitally important that cases be settled as soon as
possible so as to avoid the time nad expense involved in protracted litigation.
Moreover, the attorney handling the case is in the best position to know
whether a case will stand up in actual trial. Sometimes, a good settlement will
produce more for the public interest than a full trial. Trial attorneys do not
like to be “second-guessed” and feel that only they know when a case should
be settled and on what terms,
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I feel that the dedicated and ontstanding government attorneys in the antitrust
fleld merit the full respeet and admiration of the publie. However, it became
clear to me that in some cases the public and the press were suspicions
about hoth the economie and legal equity of certain settlements. It geems that
public confidence in our government institutions has diminished and steps should
be taken to restore that confidence by making the government's business the
publie’s husiness, T am now convineed that government agencies should take all
necessary steps to fully inform the public on all settlements and encourage
its remarks and opinions, H.R. 9203 is in essence a “full disclosure” bill and will do
much to improve procednres that are presently being followed. T believe that
the bill should be adopted with certain amendments which I will propose, I
will also take the liberty to sugeest to the Committee that effective steps be taken
to monitor the actual performance of this staiute us well as laws dealing with
antitrust and competition.

The proposed legislation provides that the District Court shall make an inde-
pendent determination as to whether or not the entry of a proposed Consent
Decree is in the publie interest as expressed by the antitrust laws. The bill re-
quires that certain procednres bhe followed in order to assist the court in making
that determination, T thinlk everyone will agree that the courts should not simply
rubber-stamp antitrust decrees and that they are ealled upon to perform a judi-
cial act when they determine to adopt the deeree as a conrt of equity, The courts
at this time are required to examine the decree to see whether it is enforeible,
whether it provides relief eonsistent with the praver of the complaint, and
whether on the whole the Consent Decree is in the publie interest.

The specific provisions in the bill, Section 2 would require that the
Justice Department flle and publigh, along with the Consent Decree, n “public
impact” statement which explains the nature and purpose of the proceeding: a
deseription of the practices involved : an explanation of the relief to be obtained
by the proposed deeree and the anticipated effects on competition of that relief ;
the alternatives actually considered and the effects of such alternatives in decid-
ing on such relief: and the procedures available for the modifieation of the pro-
posed judgment. T believe that the requirements of the impact statement are
similar in some respects to statements that have been issued by the antitrust divi-
slon in the past and the practice resembles somewhat the procedure followed by
the Federal Trade Commission,

I foresee no problems in filing a statement explaining the nature of the pro-
ceeding ; deseribing the practices involved : and explaining the proposed judgment
and the relief to be obtained, and the anticipated effects on competition of that
relief. Similarly, the staff can list remedies available to private plaintiffs and
deseribe procedures available for modification of the proposed Judgment. How-
ever, 1 do have problems with that part of the statement listing alternatives con-
gldered and the anticipated effects on competition of such alternatives.

I wonld propose to strike in H.R. 9203 in lines 13 and 14 of page 3, the language
In subsection 2(b), which reads “and the anticipated effects on competition of
such alternatives”. T think this should he stricken beeause if it is retained it will
be necessary for the staff of the antitrust division to disenss varions alternative
remedies and their effect npon competition, Statements and disenssion of this kind
enter into an area of speenlation and the staff shonld not be required to make
predictions as to the competitive effects of various alternatives which it has eon-
sidered. T think it is suflicient to require the staff to state why they have framed a
decree and what they expect it to aceomplish and if necessary to have them
describe the alternatives considered, The first five provisions of the impact state-
ment accomplishes this objective,

The period of sixty days provided for publie consideration of the decree to-
gether with the publication requirements, will assist the Antitrust Division and
the court in determining whether the decree is in the public interest. Unquestion-
ably, this time period delays the final date the matter will be terminated, but this
is the price that must be paid for the henefits that will acerne,

The procedural and substantive factors which the eourt must consider hefore
making a finding that the decree ig in the publie interest are just and necessary
and do not require the court to condnet a trial or engage in extended proceedings
which might have the effect of delaying a prompt settlement. T do not believe that
the courts are any more anxions than those employed in government or in repre-
senting defendants, to become embroiled in lengthy hea rings over the settlement
of cases

To insure that this does not oceur, T wonld suggest that an amendment to
H.R. 9203 be made on page §, Section 2(e) (2), lines 3 to 5, striking the comma
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after the word “complaint” and striking “inclnding consideration of the public
benefit to be derived from a determination of the issues at trianl”, I think
the committee will agree that it is not the purpose of the government to go to
trial for the benefit of potential private plaintiffs but that such matters are
tried because of the general public benefits involved. Inclusion of the language
that I have recommended be stricken seems to be an invitation for the court
to require the government to go to trial, for some unstated reason, even though
the relief secured by the government in a proposed Consent Decree is fully
adequate to protect the public interest in competition.

The language which would be retained in 2(e) to the effect that the conrt
may consider “the publie impact of entry of the judgment upon the publie
generally and individuals alleging specific injury from the violations set forth
in the complaint”—is fully adequate to protect the publie interest. It seems,
therefore, that the only effect of the language which is proposed to be stricken
from the bill would be to induce a District Court to consider whether requiring
the government to trial would aid private treble damage plaintiffs.

Turning to other major provisions of the bill, Section 3 of the bill wonld
increase the maximum penalties for violations of the Sherman Act from $50,000
to £100.000 for individuals and to $500,000 for corporations. The reason for
this change is obvious and long needed.

The last section of the bill wonld amend the expediting act to require
antitrust cases to be appealed to the Court of Appeals, rather than directly
to the Supreme Court. I believe that the Supreme Court should be relieved of
the burden of hearing the numerous cases coming to it under the expediting
act. Many civil antitrust cases have records involving thousands and thousands
of pages and it is impossible for the Supreme Court to review such records
without devoting an inordinate amount of time to such cases. Having the
initial appellate review in the Court of Appeals would help the Supreme Court
as well as litigants in refining the jssnes that would be presented. In those
sitnations where it is important for the Supreme Court to review a case withount
following the regular District Court practice of having cases appealed to the
Court of Appeals, the bill provides for such unusual situations. Cases of
“general public jmportance” would be appealable directly fo the Supreme
Court after certification by single district judges in lien of a three-judge court
upon application by either party.

Mr. Chairman, I am aware of statements that have been made to the Senate
Committee and to your committee by various representatives of the Department
of Justice who are greatly concerned that this bill would involve the District
Conrts to such a degree in the Consent Decree process that it may seriously
disrupt settlement proceedings in the conrts and would serionsly weaken their
ability to obtain Consent Decree settlements from defendants. T also under-
stand that the Board of Governors of the American Bar Association approved
a resolution opposing the sections of this legislation affecting the Consent
Judgment procedures. In short, the American Bar Association feels that the
added procedures would seneumber” and “complicate” the handling of cases
and have a “chilling” effect on the ability of government to negotiate orders.

Further, according to the American Bar Association, the bill wounld create
problems concerning the status of third persons attempting to intervene in
antitrust settlements, While I do not agree with these conclusions, I feel
that the concerns expressed are serious and if this bill is enacted it will require
the close attention of this committee as well as the courts to be sure that the
purposes for which the bill is designed are realized.

If T may, Mr. Chairman, T would like to urge this committee to serionsly
consider the establishment of a eommission to study the operation of this bill if
enacted into law, as well as other antitrust laws and statutes dealing with
competition.

There has not been a full review of the antitrust and other laws which have
a significant competitive impact since 1954. Since that time there has been
piece-meal legislation dealing with a variety of subjects and profound changes
have taken place in the American economy and the nature of competition
within it. We have price controls, allocation of scarce materials, a trade deficit,
wm::unmr and environmental problems and changes in the role of government,

This Committee and its staff did undertake a thorough and penetrating study
of the conglomerate merger movement in the United States and published an
excellent report on June 1, 1971, which should be used as the basis for further
study as suggested in the report. I believe that an outside Commission devoting
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. major portion of its time to these problems could focus on many individual
issues and present to the Cowmmittee the separate views of many diverse
interests.

Mr. Chairman, I feel that a commission would generate interest in the
capitalistic system and the antitrust laws and provide this committee with a
wealth of material and information. Such a commission is needed at this time
so that there can be one complete and unified study of all laws. In closing my
testimony. I respectfully request that the Committee give this proposal serious
consideration,

Thank you for permitting me to express my opinion.

STEIN, MITOHELL & MEZINES,
Washington, D.C., October 9, 1973.
Hon. Perer J. Ropixo,
Chairman, Howuse Judiciary Committee, U.S, House of Representatives, Raylurn
Office Building, Washingtan, D.C.

Dear Mr. CHAmRMAN : It was a true honor to be invited to testify before your
Auntitrust Subcommittee,

I am gending this pursuant to your request and that of Congressman
Hutchinson to elaborate upon my testimony regarding the establishment of a
Competitive Policy Review Commission. I was reluctant to impose my personal
opinion upon yon and the Commission during the testimony, but now that
you have specifieally asked me to express it, I would respectfully suggest that you
consider adding an amendment to the Consent Decree designed to establish the
Commission. I have attached a proposed amendment for your consideration.

I favor the amendment as opposed to a separate piece of legislation for
several reagons. First of all, time is of the essence, As I stated in my testimony,
1 feel there is in existence a strong public feeling that “something needs to be
done” in the antitrust and related areas. This mood could spawn piecemenl
ittempts to change the existing law and result in a checkered, uneven policy.
The Commission, if established at this time, could ¢hannel this mood, Secondly,
the House has now heard testimony on the subject and appears very interested.
The Senate, moreover, has been considering a similar, but not identieal, bill for
several years, and will, I've been advised, be holding additional hearings.
Therefore, they wounld be able to knowledgeably discuss the amendment at
conference committee shonld it bhe added to the Consent Decree Bill. Finally,
it is my belief that the Commission is needed to update and act npon previous
studies which bave become out-of-date due to the substantial economic and
financial changes domestically and internationally since their publiceation.

As I envision the Committee, it would be set up to represent all the varied
Interests : consumers, corporate, academic and government. The body should be
lnrge enough to reflect these diverse views, but also be workable. To this effect
I snggest 22 members, bearing in mind that not all members will be able to
attend each meeting. Additionally, I suggest that the Commission be given a
two-year lifespan to enable it to study the area in depth, Furthermore, the
scope of the Commission should be broad enough to review all aspects of
competitive policy.

If yon or any members of your subcommittee have any further questions, T
would be pleased to assist you. I would appreciate your making this a part of
the record.

Very truly yours,

Basir J. MEzINES,
Enclosure,

A Bon To Amexp H.R. 9203
The following shall be inserted at the end of H.R. 9203 to read as follows :
Trrie IV

To establish a United States Competitive Policy Review Commission

Be it enacted by the Senate and Howuse of Representatives of the United States
of America in Congress assembled, That there is hereby established the United
States Competitive Policy Review Commission (hereinafter referred to as the
“Commission™) constituted in the manner hereinafter provided,
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PURPOSE OF THE COMMISSION

SEq. 2. The Commission shall study the laws of the United 2‘-‘-!:11?.‘:‘ \\‘hil'h_ Im\_‘il i
significant competitive impact including the muitr'u_st laws, their ‘upplu.-.-n'mu,
and their consequences, and shall report to the President and the Congress the
revision, if any, of said laws which it deems advisable on the basis of such study.
The study shall include the effect of said laws upon ;

(a) concentration of economic power and financial control ;

(b) price levels, produce quality and service ;

(¢) employment, produetivity, output, investment, and profits ;

(d) foreign trade and international competition ; and

(&) economic growth.

MEMBERSHIP OF THE COMMISSION

Sec. 3. (a) Number and appointment,—The Commission shall be composed of
twenty-two members appointed as follows :

(1) Four from the Senate appointed by the President of the Senate:

(2) Four from the House of Representatives appointed by the Speaker of the
House of Representatives;

(3) Four from the executive branch of the Government appointed by the
President ;

(4) Eight from private life appointed by the President,

(b) Representation of varied interests,—The membership of the Commission
shall be selectked in such manner as to be broadly representative of the varions
interests, needs, and concerns which may be affected by the study,

(¢) Political affitiation.—Not more than one-half of the members of each class
of members set forth in clauses (1), (2), and (4) of subsection (a ) shall be from
the same political party.

(d) Vacancies—Vacancies in the Commission shall not affect its powers hut
shall be filled in the same manner in which the original appointment was made,

ORGANTZATION OF THE COMMISSION

SEc. 4. The President shall designate the Chairman and Viee Chairman from
among its members,
QUORUM

Skc. 5. Twelve members of the Commission shall constitute a quorum, and a
majority of the Commission members present and voting shall be able to conduet
its business, The Commission shall meet at the call of the Chairman or at the eall
of a majority of the members thereof. The methods and means of obtaining the
majority shall be determined by rules and regulations to be established by the
Commission and its Chairman and Viee Chairman. The initial meeting of the
Commission shall be not more than thirty days after the final Commission men-
ber has been duly appointed.

COMPENSATION OF MEMBERS OF THE COMMISSION

Sec. 6. (a) Members of Congress.—Members of Congress, who are membhers nf
the Commission, shall serve without compensation in addition to that received
for their services as Members of Congress. but they shall be reimbursed for travel,
subsistence, and other necessary expenses incurred by them in the performance
of the duties vested in the Commission.

(b) Members from the evecutive branch.—Members of the Commission who are
in the executive branch of the Government shall serve without compensation
in addition to that received for their services as members of the exeentive branch
but they shall be reimbursed for travel, subsistence, and other necessary expenses
incurred by them in the performance of the duties vested in the Commission.

(e) Members from private life—The members from private life shall each
receive nof exceeding $200 per diem when engaged in the performance of duties
vested in the Commission, plus reimbursemet for travel, subsistence, and other
necessary expenses incurred by them in the performance of such duties,

POWERS OF THE COMMISSION

. Rm-,_ 7,_ (a) (1) Hearings.—The Commission or, on the authorization of the
f-mlu_usmon. any s_ubr.‘nmmitt:'e thereof, may for the purpose of carrying out its
functions and duties, hold such hearings and sit and act at such times and
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places, administer such oaths, and require, by subpoena or otherwise, the at-
tendance and testimony of such witnesses, and the produetion of such books,
records, correspondence, memoranda, papers, and documents as the Commission
or such subcommittee may deem advisable, Subpoenas may be issued only under
the signature of the Chairman or Viece Chairman, and be served by any person
designated by the Chairman or Vice Chairman,

(2) In case of refusal to obey a subpoena issned under paragraph (1) of this
subsection, any district court of the United States or the United States court
of any possession, or the District Court of the United States for the District of
Colnmbia, within the jurisdiction of which the inguiry is being earried on or
within the jurisdietion of which the person refuses to obey ig found or resides
or transacts business, npon application by the Attorney General of the United
States shall have jurisdietion to issue to such person an order requiring such
person to appear before the Commission or a subcommittee thereof, there to pro-
duce evidence if so ordered, or there to give testimony touching the matter under
inquiry ; and any failure to obey such order of the court may be punished by the
court as a contempt thereof. All doctrines of immunity are available to a person
or persons so subpoenaed.

(3) All data received voluntarily or by subpoena shall be kept in the strictest
confidence, and it is prohibited for the Commission or any member or employee
thereof to release or publish any confidential or trade secret information acquired
throughont the course of the Commission review.

(b) Official data—Each department, ageney, and instrumentality of the execu-
tive hranch of the Government, including independent agencies, is authorized and
directed to furnish to the Commission, upon request made by the Chairman or
Viee Chairman, such information as the Commission deems necesary to carry out
its functions under this Act.

(e) Subjeet to such rules and regulations as may be adopted by the Commission,
the Chairman shall have the power to—

(1) appoint and fix the compensation of an exeeutive director, and such addi-
tional staff personnel as he deems necessary, without regard to the provisions
of title 5, United States Code, governing appointments in the competitive service,
and without regard to the provisions of chapter 51 and subchapter II of chapter
53 of such title relating to classification and General Schedule pay rates, but at
rate< not in excess of the maximum rate for GS8-18 of the General Schedule under
section 5332 of such title, and

(2) procure temporary and intermittent services to the same extent as is
authorized by seetion 3108 of title 5, United States Code, but at rates not to exceed
2200 a day for individuals,

(d) The Commision iz anthorized to enter into contracts with Federal or State
agencies, private firms, profit and nonprofit institutions, and individuals for the
conduect of research or surveys, the preparation of reports, and other activities
necessary to the discharge of its duties,

SEC. R The Commission shall transmit to the President and to the Congress not
Tater than two years after the first meeting of the Commission a final report con-
taining a detailed statement of the findings and conclusions of the Commission,
together with such recommendations ag it deems advisable, The Commission may
also submit interim reports prior to submission of its final report,

EXPIRATION OF THE COMMISSION

Sec. 9. Sixty days after the submission to Congress of the final report provided
for in section 8, the Commissgion shall cease to exist.

FUNDING

Sec. 10, There is hereby authorized to be appropriated such funds as are nee-
essqary to earry out the purposes of this Aet, to remain avaliable until expended.
In no event shall sums appropriated to the Commission be available after June 30,
1976,

Chairman Ropixo. And now our next witness is Mr. Milton Han-
dler, professor emeritus at Columbia University. Professor Handler, I
have had the opportunity of glancing at your very fine and learned
prepared statement, and in the interest of trying to expedite these pro-
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ceedings, T would hope that you might be able to.summarize the state-
ment and give us the benefit of your views. In that manner, we might
then proceed with some questions. The statement will, however, be
inserted in the record in its entirety.

TESTIMONY OF PROF. MILTON HANDLER, KAYE, SCHOLER,
FIERMAN, HAYS & HANDLER, NEW YORK, N.Y.

Professor Haxprer. T am very pleased to appear once again before
this honorable body, after a lapse of some vears. I would like to indi-
cate to the committee that a good deal of planning went into the prepa-
ration of my prepared statement, and T am pleased to have it made a
part of the record. [See p. 213.] T would hope that it would receive
snch attention from the members of the committee as it may merit, and
I have every intention to limit myself to a few points that T think may
be of importance.

I do not propose to review my credentials which are set forth at the
beginning of my statement. T do want to make the point that I come
here as your guest, on your invitation, and on my own behalf, and not
on behalf of any organization, institution, or client. T am here for the
sole purpose, as a citizen, to be of such help as 1 may to the committee,

It was my understanding when the invitation was extended to me
that the committee was desirous not merely of having me comment on
the pending bill, but to deal with some of the current complexities in
antitrust administration, which confront this Nation, and which
would enable the subcommittee to view the pending measure in proper
perspective, I feel very much, having sat here during the testimony
of the previous witness, as though T were wilking into a lion’s den.
I cannot be unmindful of the fact that the bill under consideration.
bears the name of the distingnished chairman of this committee. How-
ever, I feel it my duty to tell you that T am opposed to the enactment
of the pending measure in two of its respects. And I would like to
tell you very briefly why, and when I come to what I regard as most
significant, I will ask the committee to bear with me as 1 turn to my
prepared testimony.

I will say, with respect to the amendment of the Expediting Act,
that this is a reform that is long overdue. It was requested by the
Supreme C'onrt. There is really no sound objection to it. It was delayed
in the legislative processes because it was impossible to get agreement
among the proponents. That happily has now been achieved. and T
would hope that this necessary relief to a very overburdened Supreme
‘Court of the United States could promptly be enacted.

I have made some observations in my prepared statement concern-
ing the increased penalties. T urge the members of this committee to
stop, look, and listen. Whenever we feel frustrated by erime, the
answer, the legislative answer, is to increase the penalty, but the
current problem does not respond to any such simplistie solutions. 1
it. did, we could eliminate all crime by inereasing penalities. We do
this in the States and in the Federal Government all of the time. And
what happens? Crime continues with its ups and downs, but, mainly,
1ts ups.

Congressman Dennis anticipated by his questions much that T say,
and I think I should say parenthetically, that although I have known
Mr. Mezines for many years and have the highest regard for him,
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he is everything that he said about the people that serve the people of
this country l)\ being on the Federal Trade Commission. its stafl,

or in the Department ‘of Justice. They are all very high-minded people.

But, that does not mean that they are always right. And I would take
very serious reservation about many of the answers that he put to
yvou gentlemen, and I would hope you will put the same questions to
me so that you will get a divergent point of view which will enable you
then to balance one against the other.

I happen not to be unduly vain, and I never believe that what I say
is necessarily God-given tlnt}n. I do feel that. on the basis of spending
a lifetime in this field, exclusive Iy this has been my life, antitrust, and
I have appeared before this and other committees many times. I have
appeared in court countless number of times and, as I stated in my
statement, there is not any phase of antitrust that I have not touched
upon, either in litigation, in advice to government or in my writings
and lecturing. Hence, all that I can ask of you is that you give some
credence to what I say, and some consideration in making up your
minds.

When people talk about increased penalties, they think of large
cases like the General Electric case. 1 state in my statement, that 1
have represented both plaintiffs and defendants, I rv|nt'»1niml 4
utilities. I was lead counsel for plaintiffs in the General Electric case
and I got vast sums of money by way of settlements for my clients
and since T have the lead position, what I got for my clients benefited

every utility in America. But, not all cases that come in the antitrust
field in the courts are cases of that dimension.

I took three cases at random, which I mention in my paper. These:
were matters that were bronght only in this past year. Last December.
the Antitrust Division obt: ained indictments d:_rmhl two local fuel oil
dealers in Hudson County, N.J., on charges of price fixing the bids to:
Union City, just two fuel dealers. And in February of this year,a San
Francisco grand jury indicted two microscope manufacturers, a field
in which there is an enormous market, you know, on charges they con-
spired to fix prices. In May 1973, the Government obtained price-
fixing indictments against 10 gasoline service stations in Jackson.
Wyo. This is the normal run- of-the-mill case. It is a spectrum of
minor cases and moderate sized cases and major cases. And. as Con-
gressman Dennis says, fines are put in the discretion of judges who
are always attacked by the new spapers, if they are not unduly severe.
A measure that enables the judge to impose a fine of $1.500,000 in
an industrywide case, seems to me to leave the matter entirely at large,
and these 'severe penalties can be counterproductive or catastrophic:
to the small company or the individual, and eminently unfair.

Now, the Congressman made a point which T hope you have all
apprehended. It is one of the points on which I was licked. In the
American Tobacco case, which 1 argued before the 1.S. Supreme
Court in 1944 or 1945, the same identical conduet was attacked in an
indictment as four erimes. The attempt to monopolize was merged in
the monopolization count. There were three, therefore, crimes com-
mitted by the same essential aets, which meant multiple punishment,
So, you multiply $500.000 by three under the new bill, T argued
that charging a person with three erimes, based on the same sub-
stantial acts violated the constitutional prohibition against multiple
punishment, but T was licked, so that when you increase the cerimes,.
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I think that you ought to consider that you should multiply every-
thing you have in your bill by three.

Now, with respect to the main part of the bill, the procedure for
consent decrees, I know my thinking runs counter to that of the chair-
man, and perhaps that of the committee, and certainly that of the U.S.
Senate, I am not persuaded that numbers determine who is right and
who is wrong. 1 have not yet reached the conclusion that commonsense
has been eliminated from the legislative and the judieial process. I tell
Your Honors, with all of the earnestness that I can muster, that the
enactment of this bill will mean a total breakdown in the enforcement
of the antitrust laws.

I say that in deference to Mr. Mezines and in deference to the
chairman and in deference to Senator Tunney, and in deference to the
changed opinion that has been taken by the Department of Justice in
its testimony before you. Mr. Mezines, with all respects, compared
apples and oranges. He tells you about the Federal Trade Commission
procedure of obtaining comments. Well, the Department of Justice has
the same procedure. Nobody objects to that. But, that is not what your
bill provides for. It is not getting comments. It is substituting the
judge for the Department of Justice in determining whether it is
in the public interest to settle an antitrust case. Antitrust is only one of
the responsibilities of the Department of Justice. It is only one of the
laws that it enforces. Is this the wave of the future? Are you going to
say that no Government case can be settled without this kind of a
procedure of publishing an impact statement and having a hearing,
with experts, with commentators, with speeial masters, to determine
whether or not the case should be settled ? How can a judge determine
whether a case should be settled, an ordinary antitrust case, which is
investigated by the Department of Justice, by the FBI, for months,
if not years, and then there is a pretrial discovery, and the case wends
its way, and then there is negotiation, and it is decided to settle the
case, It is not the staff that settles the case. The stafl never settled the
case. You start your discussions with the staff, if you want to. It
then goes up to the heads of the divisions and then it goes up to the
head of the Antitrust Division, and then it goes to the Attorney
General of the United States. And you can appeal to all of these
stages.

When an antitrust case is settled, it bears the imprimatur of the
Department of Justice, not a staff. It has been internally reviewed by
dozens of people at times who have had an opportunity, and dozens of
lawyers to consider the validity of the settlement.

Now, yvou come into a busy district judge, after you have spent a
lot. of money to publish a lot of documents in every case, and when
it is admitted by the proponents that in most cases it is unnecessary,
nobody is going to read it, and it goes to court, and then what is the
court supposed to do? Well, the alternative is one or the other. It is
either pro forma, you are going through a lot of redtape, a lot of
ricamarole, and nobody objects, and the judge signs, and the Govern-
ment pays the printing bills for something which nobody has read, or
a lot of people come in and want to be heard. Now, who are the people
who want to be heard?

I can tell from my actual experience. None of this is academie,
none of this is theoretical. A company has entered into a consent
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decree. Every company, every individual has dealings with other
individuals, with other companies. Anyone who has had a dealing.
an unsatisfactory dealing, from his point of view with the defendant.
comes into court. He has got a God-given opportunity to use this
proceeding as a means to blackmail, badger the defendant into
settling his case. He is, maybe in this case, a distributor and the mer-
chandise has been delivered to him. It was unsatisfactory. He claims
a breach of warranty: he claims that he was overcharged. There was
a mistake. He comes in and says, Your Honor, this is an absolute
outrage to have this kind of a decree, and he gives testimony. He
wants to be bought off,

Now, when it comes to the guts of the case, what is the Judge to do?
The complaint asks for relief. The defendant comes in for reasons
sufficient unto himself. He does not want to go through the expense
of the lawsuit. He would like to get rid of the case. He gives the
Government everything that it wants, so they have a deeree. Oh, no.
now you have got to go through the rigamarole and have a hearing.
What is going to happen in the hearing? Well, people are going to
come in and say, well, this relief is inadequate, why didn't you give
the other relief. Why didn’t you ask for it. And there has to be second
guessing,

Who in his right mind, and T repeat this, who in his right mind
representing a defendant would subject his client to this kind of a
procedure, where every Tom, Dick and Harry can come in and be
heard. second guess, and say that the decree was wrong.,

Now, gentlemen, do not assume that the Government is always
right, that it has the evidence cold. The Government makes mistakes.
It files the wrong suits. It cannot prove them. It asks for the wrone
relief. And like every other litigant, a half of a loaf is better than no
loaf. It is willing to take a settlement. What is the Government s1p-
posed to do under these facts? Should he say, Your Honor, we do not
have a case, and we are lucky to get this settlement? Is the (Gover-
ment going to say that, and then the case is going to go to trial?

I think I have said enough. T invite your attention to the statistics
that are set forth in my presentation at page 11.

I read in the U.S. Law Week, that the chairman had expressecl
some misgivings about the fact that 80 percent of antitrust cases were
settled. I say to you, Mr. Chairman, you should not entertain any mis-
givings. You should be very proud of that fact. The Federal judges in
my district have an assignment of about 500 cases. The maximum num-
ber of cases that a trial judge can try is approximately 100 a year, Un-
less he settled 80 percent of the cases, he falls 4 yvears behind in his
calendar. Eighty percent or more law cases that are filed of every kind
of description, are settled, and antitrust is no greater or no less a
percentage.

Now, tne Department is able, if you take the average, the Depart-
ment on the average tries 13 cases a year. Tt filed in 1972, 72 cases. If
80 percent of the cases were not settled, you would have a backlog of
hundreds of antitrust cases,

A Federal judge in one of the smaller districts has said to me that
an antitrust case is a ealamity to a district indge. How can he keep up
with his calendar and try a case that will run from 6 weeks to 3
months? If he has four antitrust cases, he can handle nothing else, Tf
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you force antitrust cases to be tried, if you preclude or make more difli-
cult their settlement, you are enacting a bill to bring about the brealk-
down of the Federal ]luln 1al system.

Now, if you think I am exaggerating, invite judges here who will
tell you what it means to try an antitrust case, and how many antitrust
cases they can try, and what kind of a burden you would be putting
upon them to conduct minitrials every time a case is to be settled. I
cannot think how you can distinguish settling a land case. The Govern-
ment settles court of claims cases; the Government settles cases involy-
ing tens, hundreds of millions of dollars. If you are going to have
judicial serutiny of the : antitrust settlements, \\h\‘ do you not have it
in everything else, which is another way of saying that you just can-
not have it and maintain the present judicial system. The more cases
that are tried, the more lawyers you need, the larger appropriations
and more judges.

I think that this is a misguided bill. T am speaking in greater heat
because I am trying to save time, and I hope that yon discount some of
my hyperbole. \I\ sober remarks are contained in my statement. 1
strongly urge that this bill not be : approved. I make the prediction that
if it is approved, you will be asked to repeal it within several vears.
if it has any effect. If it becomes pro forma and does not have any effect,,
you will not be asked to repeal it, but you will have been engaged
in the task of a futilitarian. You will have been doing something that
has no meaning whatsoever, a lot of sound and fury signifying nut]mw

Now, the second part of my paper is really “har I am interested in.
I think that the world can survive even with grievous mistakes. You
pass an ill-guided bill, you put a terrific burden on the courts. The
judicial system is on the verge of ¢ collapse anyway, so an additional
straw is not going to make so much difference.

Someday you are going to have to deal with the really important
problems that cor ifront this t'{HllllI\'. not this which only comes about
because one company mishehaved. You are condemning all litigants.
Contrary to what Mr. Mezines said, you are not enhancing trust in
government, you are tlv\lm\ ing trust in government. You are \l:illl“
} ere a “no « ﬂllil.tll'llf‘l‘ *in the I)vpm tment of Justice. You are saying
that the Attorney General, the Deputy Attorney General, the head of
the Antitrust Division, and the staff, cannot be trusted to determine
what the public interest demands in the settlement of an antitrust ease.

The court has to come in, a hearing has to be held, experts have
to be retained, special masters have to be appointed, impact statements
Lave to be drafted and published, in order to determine whether a case
should be, and is properly being settled. I say to your honors, in the
very rare case, where a case settlement is mi:]m't to criticism, this
committee or its Senate counter part can conduet an investigation. You
do not need to saddle the courts with this enormous burden.

Now, for many years I had, for 25 years, I reviewed the output of
the U.S. Supreme Court in the antitrust field, and I made a sober
objective view of what it was doing. This was published this year by
Matthew Bender, and it is my pleasure to give it to the committee for-
its library.

Chairman Ropixo. Thank you very much, Professor, and we will
accept it on behalf of the committee, and we know that it will be a very-
useful study.
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Professor Haxprer. And it is my suggestion to this committee that it
i< its duty to monitor what is going on in the courts in the areas in which
vou have legislative responsibility. The courts constantly are purport-
g to decide eases on the basis of what Congress intended. T read the
debates and T read them differently from the courts. I think that you
people have a duty to determine whether the courts are actually carry-
ing ont your wishes, They may be frustrating your wishes, and you are
to follow, or ought to follow what they do, and if they mistake what
vour intention is, vou should let them know in no uncertain terms. You
frequently give a blank check to others to assume responsibilities which
anre ‘\'l”“'?‘;-

Now, in the antitrust field, you naturally had to use rather broad
ouidelines that have been construed and implemented by the courts.
But. vou have a function also to see that this imlementation and con-
struction accords with your intentions and the intentions of your
predecessors. I have developed in my prepared statement, and I only
give vou random examples, where the Supreme Court has taken views
which T think are anathematical to antitrust. which subverts the goals
of antitrust and ereates an intolerable position for American business.
Now, it is not to say that the Court does not also render a signal
service, that it is one of our proudest possessions, that it is manned by
extraordinarily talented people who are horribly overworked and the
quality of their work is unequaled by any other branch of government
or by any other courts in the land. Nevertheless, like Homer they nod.
They do not have the time really to handle these antitrust cases, and
they should be, and 1 believe that the time has come for this commit-
tee, as a continuous process, to monitor what is happening and to take
a good hard look at our antitrust goals, at our antitrust statutes,
at our antitrust decisions, to see whether we have the kind of juris-
prudence which America needs today, for the balance of this century
and the new century that is shortly to arrive.

[ think that T endorse the views of those who would suggest that
a commission be set up, but I draw one distinetion. I am not interested
in study commissions. I am interested in action commissions. T think
that the commission should consist of four Members of the House, four
Members of the Senate, who have experience in this field, four ap-
pointed by the President, four coming from the public at large, and
that you should take a good hard look at all of the antitrust, and any
other related topics which the proponents of this commission feel also
are to be studied.

I am sorry that I took this mueh time. T will ask you, when you put
vour questions to me, to be kind enough to speak into the microphone,
because T am a little hard of hearing.

Chairman Ropryo. Well, thank you very much, Professor. And,
again, let me thank you on behalf of the committee for your presenta-
tion of the work that you have developed. I am sure that the com-
mittee will endeavor to make good use of it.

Professor, you mentioned in your statement that you are opposed
to public impact statements, And I ask of you, how can a judge
adequately judge what the impact on competition will be, unless the
judge does have the opportunity to review a puble impact statement
that is provided for him? Do you not think that the judge shonld
have facts before him as a public impact statement might provide in
order to better arrive at a just solution of the problem ?
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Professor Hanprer. I think that you are making—you are doing
something that borders on the unconstitutional. You are making an
administrator, an executive officer, out of a judge. If the judge is to
do this in antitrust, you tell me why he should not do it in any other
kind of litigation? The parties settle a case. The parties have the
controversy. The judges are set up by the Constitution and by the
statutes to adjudicate disputes. If the disputes are settled, there is
nothing for the judge to adjudicate. The settlement takes the form of a
decree. That is a judicial act. The judge in the exercise of his judicial
discretion does and should ask questions, but he does not need to con-
duct a hearing. He finds out enough about the case to determine
whether he conscientiously can affix his signature to the decree. He is
not to substitute his judgment for the judgment of the executive
branch of the Government, which is proposing this settlement. The
judge is not the sole custodian of the public interest, and I do not
believe that judges can determine the public interest, as well as the
Department of Justice that has knowledge that the judge does not
have. Give the judge that knowledge and the case has to be tried. It
1s no longer settled.

Chairman RopiNo. Professor, are we not really saying, though,
that in the public interest we are merely making available to the judge
that material which would be within the public impact statement,
which would make him better able to adjudicate the matter? Do you
find any violation of any administrative act, or do you find any
violation of a basic code that this is part of our system of justice?

Professor Haxorer. Well, what you are saying is that the judge
should decide in the first instance whether there should be a prosecii-
tion. Why take that power away from the Department of Justice ? The
Department of Justice decides what cases they are going to bring.
They cannot bring cases against everybody who violates the antitrnst
laws because they do not have enough staff, They have to have a series
of priorities to bring cases that are the most meaningful. Now, what
you are saying, why give them that discretion? The judge should have
the discretion whether the suit is brought in the first place. And then
having brought the suit, the Department changes its mind. The De-
partment decides to withdraw the suit. It has no ease. Do they have to
go to court and tell the court all of the faets, and let him decide
whether the case should be withdrawn ?

You are confusing, in this bill, the role of the judge and the role
of the prosecutor. If you have no confidence in the prosecutor, then yon
can forget about the enforcement of all laws. The judges. 400 or 500
Federal judges, cannot supervise all of the huge staff of the I Jepart-
ment of Justice, all of the U.S. Attorneys in determining whether they
are requiem to their oaths. That just is not a job judges can do, and you
have today a litigation explosion where judzes are going out, of their
minds trying to keep up with cases, and they have enongh trouble
deciding litigation, controversy, and they should not be saddled with
deciding whether people are wise or unwise in settling.

. Now, take a negligence case in which somebody has very serious
1n_ju_1'_\', and _t]w plaintiff wants $300,000 and the insurance co‘mpany 18
willing to give $200,000 and the Judge makes his good offices available
to settle for $250,000. Does the judge eall the doctors in to find out
whether $250,000 is an adequate settlement? Does he call in all of

23-972—74— 14
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the people that are dependent on the injured person? You have got
to assume in this busy world that there are people other than judges
who can perform their duties.

Chairman Ropixo. Professor, I will not pursue that. You made
mention in summarizing, that the Department presently has a policy
of waiting 30 days, and you made reference to the fact that in the
bill we are imposing a mandatory 60-day provision. You are aware
first of all, that the 30-day policy is merely internal policy that was
instituted some time ago by the then Attorney General Robert
Kennedy. That it is not mandatory. Tt is not written into the law.

Professor Haxprer. I have no objection to a period of time during
which the public is notified, as it is notified today, that a decree is in
contemplation and is invited and given an opportunity of filing its
comments with the Department. and no objection if those comments
are filed with the court. I have no objection to running this thing in
the open. And T think that Attorney General Richardson has done
something which was long overdue. Anyone who sees any member
of the Department on any matter that is pending there, should have his
name listed in the Jog, and that is true of Congress as well as the pub-
lic. Anyone who interferes, who has no right to inverfere with the proe-
ess of settlement, should have his name listed, and that name should
be put in the book. And T have no objection to the requirement of the
bill that there be an affidavit filed that the negotiztions were conducted
with the Department and with nobody else.

Chairman Roprxo. Well, what would the purpose be in doing that,
then, if not to assure that the public interest is being served and to make
a publie disclosure of this?

Professor Haxprer. T have no objection to a public disclosure. What
I have objection to is locking the settlement to the point where you have
endless hearings which will disconrage settlement. T do not want
masters, I do not want hearings. I want people to file their complaints
and they should be processed by the Department and the Department
will, or ean publicly state why they are rejecting the objections. T have
no objection to that. T think that is highly desirable. That is the
present system. You do not need any legislation on that.

Chairman Roorzo. Well, Professor, on that, what you are saying
is that that is the present system, but there is no mandatory require-
ment, that that procedure be followed. It is merely a matter of policy.

Professor Hanprer. I think this committee has'so much work to do.
to busy itself about dealing with the possibility that a system which
has been in effect for many years is going to be abandoned, that if
it is about to be abandoned, you can step in and make it mandatory.

Chairman Robixo. Would you say, Professor——

Professor Haxprer. I am quite sure that if you called Mr. Kauper
here or Attorney General Richardson, and tell them we want 6 months
notice before this procedure is changed, or if you tell them we want
certain disclosures to be made, there will be no problem. I do not
understand why, in life, everything has to become a big conflict. T
do not know why people in Government, cannot talk to one another
the way they talk in life. I think that if the chairman of this committee
tells the Attorney General that you want minor changes made, then T
can see no reason why it cannot be done. I think that one of the trag-

edies of this country is that one would think that the members of the




207

three branches of Government are prohibited from talking to one
another. I do not know why the President has to veto bills, why Con-
gress has to enact bills that are going to be vetoed. I do not know why
a compromise cannot occur somewhere in the legislative process, be-
cause you will never put any bill through unless there is some compro-
mise. And the law of politics is the law of compromise, and the law of
the possible. And I just do not think we ought to legislate on some-
thing when legislation is not necessary. There are many things where
legislation is necessary. It is necessary for this committee to take a
rood hard look on where we stand today in the antitrust laws. That
1s important.

Chairman Rovixo. Professor, I liked the manner in which yon
expressed yourself on the hope and desire that that would be the way
it 1s. I am one of those who would share your view that perhaps we
would save ourselves a great deal of trial and a great deal of head-
aches if we do that. But, unfortunately, every day we are confronted
with the tremendous violations that take place, not only in the ordinary
everyday routine of things, by private citizens, but even public
officials who do not understand what the standards are, and, therefore,
if you say to me that we should just accept the premise that men
should be able to get together, and reach a certain solution to a prob-
lem, T would say. fine, it could be done. But, unfortunately, that is
not the case and this is why perhaps back some time ago, when the then
Attorney General Robert Kennedy saw the need to increase the time
to make more public what was happening, and these things were
done, and you must agree that it is a beneficial effect.

I do not want to take np any more time. I will pass on to Mr.
Hutchinson. I did want to say, initially, even before I began question-
ing you, Professor, that I welcome the opportunity to have vou come
before this committee, and I know of your expertise in this area, and
I hope that yon, when you considered it to be a lion’s den, that
certainly you found that this is certainly a very meek lion.

Professor Haxprer. Thank you very much, Your Honor.

Mr. Horreninson. Thank you very much, Mr. Chairman.

Professor Handler, T do want to join the chairman in expressing
onr appreciation for your appearing here. We recognize von as a
real authority in this field, and your views are extremely helpful.
And I say to yon, that T share in them to a very large extent.

You said, if T understood you, that you see nothing wrong at all in
calling for public comments on these proposed consent decrees. And
as I understand it, that is the present practice for a 30-day period.
At the present time, are these public comments filed with the Depart-
ment of Justice, or are they filed with the court?

Professor Haxnrer. They are filed with the court, but T am not too
conversant with this. My own personal experience has been that where
the conrt requests it. the Department furnishes the comments and their
responses to the court. There would be no problem. I believe, in
seeing to it that those comments were made public.

Mr. Horeninson. Well, it seems to me, Professor. that when the
public is invited to file comments with the conrt, presumably for the
purpose of influencing the court. that the court is asked to take into
consideration something that really is not evidence before it. and that is
something that troubles me. Why should the general public. without
any standing at all, have power to influence the court in its decision ?
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I have no trouble, Professor, in seeing the concept that the Department
should receive such comments,

Professor Haxprer. The courts are very impatient and they pay very
little attention. But, the fact that they get a report on the comments
does enable the judge to determine for himself, whether he is perhaps
being asked to do anything more than a ministerial act. The judges, as
a matter of courtesy, have heard people and listened to their gripes and
if you read the Opinion of Judge Frankel in a case in which I was in-
volved, you will find that he is very puzzled, as to what his role should
be. And, certainly, I would hope that out of our discussion, and out of
your consideration, whatever you do, whatever your ultimate decision
should be, that I know that Judges would appreciate if this committee
would tell them what it is that you expect them to do.

Mr. Hurcrinson. Well, this bill before us as I read it, directs the
judge to make a determination whether the proposed consent decree is
in the public interest.

Professor Haxprer. That is right. He will need no instruetion if the
Tunney bill becomes law. He will know what he hasto do.

Mr. Hurcrinson. Yes, But, I conceive that what we are asking him
to is to make a decision that is beyond his proper role as a judge.

Professor Haxprer, That is my view.

Mr. Hureminson, The judge is not to determine public poliey in
our system. I never thought that the function of the court was to de-
termine public policy.

Professor Haxprer. But, it is much more than determining public
policy, sir, if I may say so. The judge, the narrow issue before the
judge, is whether the settlement which is before him for signature,
and it is only before him because you need a consent decree, will operate
in the public interest, and that is a narrow question, and how can a
judge who has not been a party to a settlement, determine whether it
operates to the public interest or not? To really discharge that fune-
tion, the judge has to do everything that the Attorney General does be-
fore he approves of the decree.

Mr. Horcuinson, Well, let me ask you this, and I will not pursue
this any further because there are other members of the committee who
want to question you. If the judge has a function here of determining
whether the consent decree is in the public interest or not, does
the judge have a similar responsibility in every settlement of every
type of lawsuit that comes before him? I eannot see the distinction.

Professor Haxprer. The answer is no, that you are making an ex-
ception of ene type of case without the slightest proof before you that
such an exception is necessary. I must tell you that I have known,
personally, for 50 years, each head of the Antitrust Division and
this country can be proud of the kind of man that has been ap-
pointed by our various Presidents to head that important office. And T
think we can be proud, with minor exceptions, of the men who were
Attorneys General. And I think that it is very unfair to vote “no
confidence” in that branch of the Government based on my 50 years of
experience,

Mr. Houreminsow. Thank you, Mr. Chairman. T will yield the floor.

Chairman Robrxo. Mr, Seiberling ?

Mr. SeperuiNG. Thank you, Mr, Chairman.

Professor Handler, it is really a deep pleasure to hear yon, as it al-
ways is. One of my principal regrets was that as a student at Columbia
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Law School, I did not take your Antitrust Course, and T was particu-
larly suffering from the failure to have done so, by virtue of the fact
that I spent most of my time in private practice for about 20 years in
antitrust. So, I had to sort of pick it up from you on the basis of what
I could read of your many writings.

I do have a couple of questions about some of the points you made,
and let me say, that as a defense lawyer for many years I fully ap-
preciate the problems that defendants are under in terms of dealing
with the Antitrust Division. But on the question of penalties, and
whether we ought to increase penalties, you are aware, of conrse, that
the European Common Market Treaty permits penalties of up to $1
million a day, or 10 percent of the revenues of a particular busi-
ness. And I wonder if you have any feeling about whether that has
been unduly punitive, or whether it has been a successful experiment ?

Professor Hanprer. To the best of my knowledge, the fines that have
been filed have been very minor, and that this is merely a paper pro-
vision. 1 spent an entire day with the top echelon of the Common
Market antitrust force when it first came into existence, and their
philosophy is totally different from the philosophy of the United
States. They are more pragmatie than we are. If they find that a com-
pany is misbehaving, they call the company in and through confer-
ence they arrange for a correction of the practice, Then that company
15 put on a list and it is watched. If the correction works, that is the
end of the matter. We are never content to do that because we do not
trust our fellow human beings, We do not trust the enforcement offi-
cials, we do not trust the businessman and we go through a rigamarole
of lengthy investigation and then it goes up to a higher level, and a
higher level and a higher level, and then there is a complaint, and
then there is a formal hearing, and then there is settlement under
rigid cuidelines. And all that we are doing is making it worse. T can-
net tell you from my experience, sir, that there is greater compliance
on the part of Iuropeans with the mandates of the treaty, articles 85
and 96. than you have in this country. Indeed, this is highly specula-
tive. There are many people who believe that there is less compliance
and I trust you will permit me to make one point which von, as a
lawyer, will appreciate. And, that is, that nowhere is credit ever given
to the real army of enforcement officials which we have in this
country : namely. the honored and honorable members of the bar who
are advising corporations on how to comply with the antitrust laws,
And without that army, antitrust would be unadministerable,

Mr. SzigerriNG. Well, thank you.

Having been one of that army for many years, I certainly agree with
vou that the corporate lawyer, and the corporation T was in, for ex-
ample, were the biggest enforcers of the antitrust laws. But, T must
say, that we had a lot stronger ability to do that after they put some
corporate vice presidents in jail in the electrical cases, and T do think
that penalties are a help. And T think that as long as the court has
discretion as to the amount of penalty to impose. that that is a safe-
guard against excessive penalties.

Professor Haxprer. Yes, sir, in my prepared statement, T said T was
not opposed to a moderate inerease in penalties, and T suggested that
vour committee report indicate that all antitrust cases are not fungible,
and that yon expect discretion to be exercised. But, I did want you to
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bear in mind that there is this threefold penalty. You are not calling
for $500.,000.

My, SeigeruinG. I think that was a very good point.

Professor Haxprer. You are calling for $1.5 million, and you could
very well say when you get up into the stratosphere that the amount
in this statement is not to be n m’tl]-il. 1 threefold.

Mr, Sziperuine. If T may ask one other question, would you feel
any I-(‘Itt v about this bill if we deleted the section which [‘I‘[t‘ sly
authorizes the judge to take testimony, appoint a master and authorize
outside involvement by amicus curiae and so forth, and just leave it
to the ordinary discretion of the judge, which he has now, as a matter
of fact, to decide how to handle it ?

Professor Haxprer. That wonld be an improvement but T would
not go beyond the present practice. And I really think that before you
chanve the present practice, you ought to have your stafl work with
the Department of Justice and 11111 e a report to you on how that
practice has worked. Take all of the consent decrees and let the De-
partment tell you how they mateh up against the prayer for relief, and
what was the thinking that went behind it, and was there any skul-
duggery, and have a report. And you are going to find, you will come
to the conclusion that T have, that this is not an aspect of government
for which you should have the slightest shame. It has been very well
done.

Of course, my objection is this: That the people I deal with in the
Department are unreasonable because they want too much, and it is
only before this committee that I encounter people in Government
who think that the Department of Justice consists of weaklings. Be-
lieve me. that is not a fair appraisal of what happens there.

Mr. Semeruing. Well, I am not going to ask any more questions,
although I have a good many, beeause of the interest of other members
of the committee.

Professor Haxprer. Thank you, sir.

Myr. Semerrina. Thank you.

Chairman Ropmvo. Mr. Dennis?

Mr. Drnwis. Professor, I, too, very mueh appreciate your remarks
here as well as your written statement.

Do vou feel that on this matter of penalties we conld usefully pro-
hibit penalizing a man two or three times for essentially the same act?

Professor Haxoruer. Well, T would love to see you do it, but you
might be walking into a hornet’s nest there, T think that rather than
trying to do it in the form of legislation, your committee report should
say that you have raised the penalty, but in exercising the diseretion
where there are three counts, four counts, based on the same essential
act, the committee would deem excessive multiplying the penalty by
threefold. That one penalty would bhe enough. T think you wonld;
again, I think it would be much simpler to do it in your report than to
tl_\' o get legislation.

Mr. Dexxis. Of course, it is not binding if we do it in the report.

Professor Haxorer. I know, but I have had no difficulty with that
and if you give me a good statement in a report, then T am in good
shape in court.

Mr. Dexx~is. I think that is a useful suggestion.
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Now, one other thing that occurred to me. This bill has nothing to
do with settlements out of court which I assume can and do take place
between the Department and other people. 1f we adopt this bill, as
to consent decrees, would there be a tendency toward more out-of-
court settlements, rather than going through the procedure ?

Professor Hanorer. I would doubt it, you see. I would doubt that,
sir, because you have either criminal or civil injunctive cases. The
only type of case that might be settled out of court would be the rare
sase where the Government sues for damages in its proprietary capac-
ity, in that it may be a buyer, but if it is an injunctive case, you could
not settle out of court except by withdrawing suit.

My, Dexnis. Of course, I am not very familiar with this practice
at all, but does the situation arise where the Government sometimes
intimates that if certain things are not done, there might be a suit
filed, and if these things are done, nothing is ever filed?

Professor Haxoprer, Not after the suit is filed, before,

Mr. Dex~is. No, but T mean prior.

Professor Haxprer. It could quite well be that the European prac-
tice of informal settlement might come about, in order to avoid all
of this rigamarole.

Mr. Dexnis. We do not do much of that now, but it might grow up
under this,

Professor Haxpier. That is correct.

Mr. Dexwis. Well, I thank you, sir.

(Chairman Ropixo. Thank you, Mr. Dennis.

Mzr. Mezvinsky ?

Mr. Mrzvinsgy. Professor Handler, I was interested in your com-
ments, and, basically, T sensed it was a defense of the defendants in
view of the fact that this would be an unreasonable burden upon the
defendants as well as upon, I guess, the business community. The
argument has been given that in view of this lack of faith in govern-
ment, this lack of faith of the private sector as well, that this bill
could, in a sense, restore faith by opening up the process, and it is
very hard for me to understand the argument that seems to he your
thrust that by the passage of this bill, yon argue we wonld have more
lawyers, spend more money and have more judges, and that we are
pushing, in that the system presently allows settlement. What is wrong
with providing more adequate enforcement, more public exposure? I
am really not totally convineed of the chaos and confusion that could
hanpen as a resnlt of the bill.

Professor Hanorrer. Well, let me answer your question because 1
think there is some misapprehiension on your part. No. 1, I did not con-
fine my remarks on the impact of this bill on defendants. T think the
bill is bad from the Government’s point of view, as well as the defend-
ant’s point of view. Bear in mind, that the plaintiff inder this bill is
alwavs the Government., never a private party, so that the persons to
whom the bill anplies will necessarily be those sned by the Government.

Second. T did not sugeest that the antitrnst laws shonld not be
vicorously enforced. T believe they shonld be vigorously enforced.
What T said was that if cases nnnecessarily have to be tried, you have
got to duplicate your staff and vou have oot to ineresse the number of
]'lli"!l‘{r‘:'-'. And T ask von whv? The kev word is unnecessarily try evervy
case. Every important antitrust case shonld be tried, if it is not settled.
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There should be enough enforceme nt oflicials, » should be enoueh

]lulmw that goes without sayine. But, vou '~in:1 | I nof u;r.nw. the trial
of cases which can be w"lru! on honorable terms. What more do you
want than the defendant coming in and oiving the decree that tl
Government sought when it im‘;w.’.i suit? Why should Ilg;ai
tried ? The only reason i .~‘! uld be tried would be to eet an :
tion of lr.mlhh f yon wir ' i
adjudication. Butf, what
It is the [ rivate tre
that he ean uso it. Now. a
There 5\' a !:-\':}i 1:r-."z' tha
sion of the consent decree
which is desiened to heln

er than a consen
(rovernment's nos
e man, wno wants
he does not need i
he adjudieation is
- e ]
18 necs SSATY, Or the
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ult ll.l‘ ‘!”] "]'_. "_." { jl I1 ‘.--“':l
he does not need the help. He needed the help In\;r\- e I‘l] . He does
not I""ll] Tlll ]"‘l } b 15 !'E‘ I-.'. ] l11i' T'i' Ler ’l ha

-'||"
18 to file the Ol laiz and th wn he

oets discovery,
plaintift’s I-\.\.I would ever try an antitrust case on the basis of
prima facie presumption, and have the Departiment

| . it come forward and
defend. He comes forw 1r'l he takes di

ments. The admission of li: 11:1: ity ;.z the decree or the adindication.
it is a little w hipped cream or a little leing.,

Mr. Muzvinsky. Professor. I think what bothers me is how a judge
can adequatel v judge the i mmpact on con H"‘ ition, and what that impact
will be unless he has some greater input in the form of a publie impaect
statement.?

l’mh-:---::r-H_'.:ur:,r'::. Let me ask you the question.

Mr. Mezvinsky. And, frankly. the 'vd:hv I think it is ;
Senate’s action and the ceiline lv\ m..;-h you feel like you are walkin,
into a lion’s den. I think the lllll-.i" is feeling this more to lay than they
ever have,

Professor Haxprer, Sir. let ||u- ask you to go back to your office and
rad 10 consent decrees I‘nr have been .\.__'!rl--l by judges, and see
whether you do not agree with me, that no one, without a hearine,
without ]\IHI\\FI.’I"‘ the 1'|‘1.L‘r\ without hearing evidence, can deter-
mine what the impact of the decree on competition is, If you can find
the n\;]u-n{ of !‘l].]lf!qllli]i’rn bv readn 1 a2 decree. you are ,,.!.}:.1;_'5‘ some-
thing that no human beine has ever found i 1 human history. T have
sm-m all of mv lifetime, and T have read (ie'- rees. and I do not know
what impact they have on competition. They tell me, generally, that
price fixing has been ended. Ther
How do T know that the price
ing the decree?

You have made my point for me dramaticallv. This bill imposes
‘apable of }mnn dis-

H

scovery, he has all of the doeu-

re 15 a decree ending price fixing.,

fixine does not continue. not withstand-

upon the judee an oblioation which is humanly ine
reed without trving the ease in total.

“Mr. Mezy INSKY. I can only ask, as my last point, "Tr-

fore we br .-".:rih..\' to a elose, do von not find that

f'T‘-rF--n]ﬂr] he-
‘u‘-!'! le are injured by
antitrost violations and that they need to ecombine in the form of
class actions. in order to finance the rmrn ases. and obtain the recovery ?

Professor Haxprer. T disaoree with you entirely.

Mr. Muzvinsky. Youdo?

Professor Haxprenr. Thev are injured and they get—they oet enor-
mous recoveries and read the advance sheets, Plaintift after plaintiff
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recovers. There is nothing wrong with the law. And, so far as the class
actions are concerned, I appeared before the Senate committee and
opposed class actions and that would take a couple of hours for me to
persuade you. But, I think that, again, it is the wrong approach.

Mr. Dex~is. Would my friend yield one moment ¢

~ Mr. Mezvinsky. In just a minute. I might say, Professor Handler,
I know you have spent a lifetime in this field and I respect that. I can
only say that as the years go on, I think, as you point out, the field is
changing, and I think the public is putting a pressure and has a con-
cern as to the whole focus of antitrust and that is probably why we
have the bill before us, and that is probably why we are discussing
the commission on antitrust.

Professor Haxprer. My answer, sir, is that if yon had a commis-
sion to study, or this joint committee, or whatever form it takes to
study the adequacy of the antitrust laws and the present and future
role, you \mtl](ll do a good deal to allay public concern. The public may
be concerned about the wrong things. '

Mr. Mezvinsgy. Thank you.

Professor Haxprer. And you may be doing the wrong thing.

Mr. Mezvinsky. Well, we will certainly try to take that counsel.

Professor Haxpregr, Thank you very much, sir,

Mr. Mezvinsky. Thank you, Mr. Chairman,

Mr. Dexwyis. You certainly mentioned certain departmental dis-
closure practices about which you have no objection and made the
snggestion that our staff review these practices with the Department.
If that were done, what would be vour feeling as to incorporating
these practices into this legislation without going beyond them ¢

Professor Haxorer. I have no objection to it. I just think it is
UnNnecessary.

Mr. Dexwis. Thank vou, sir.

Chairman Roprxo. Thank you very much, Professor. We certainly
appreciated your coming here and giving us the benefit of your views.

[The prepared statement of Prof. Milton Handler follows:]

STATEMENT OF ProFessor Minrox HANDLER

I

My name is Milton Handler. T am professor emeritus at the Columbia Law
School, where I have tanght antitrust law for a period of 45 years. T am presently
a senior partner in the firm of Kaye, Scholer, Fierman. Hays & Handler in New
York City. I have specialized in antitrust law thronghout my entire career at the
bar. My introduction to antitrust eame during the 1926 Supreme Court Term,
when T served as law elerk to Mr. Justice Stone and assisted him in the prepara-
tion of his landmark opinion in Trenton Potteries v. United States a decision
universally acknowledged as the foundation of modern antitrust law. I have writ-
ten and lectured extensively on all phases of antitrust. For 25 years 1 presented
an annual review of current antitrust developments before the Association of
the Bar of the City of New York. Those lectures, together with other of my writ-
ings, have just been published by Matthew Bender & Company in a two-volume
comnilation entitled “Twenty-Five Years of Antitrust.” It gives me great pleasure
to present a copy of this work fo the Committee.

I have been at all ends of the antitrust equation: T have advised Government
denartments on antitrust poliey; T have testified from time to time before con-
gressional committees: T served ns a member of the Attorney General’s Committee
to Study the Antitrust Laws; and I have been actively engaged in a vast nnmber

1973 U.8. 302 (1927).
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of antitrust litigations, representing both plaintiffs and defendants,
hardly been any antitrust problem of significance that I have not touched upon
in my practice, my writings or my lectures. I appear here a

t the invitation of the
Subcommittee, in my own behalf and not on behalf of any eclient, institution or
organization,

There has

IT

As I understand it, the Subcommittee does not want me to confine my comments
to the provisions of H.R. 9203 and S. 782 but rather would have me dwell on
some of the current perplexitios in antitrnst administration which will enable
the Subcommittee to view the pending measures in proper perspective. I propose,
therefore, to make some observations about the House and Senate bills and then
to turn to some broader aspects of the antitrust laws and their relevance in
these turbulent and troubled times.

There are three aspects of H.R. 9203 and its Senate counterpart, 8. 782, as its
title plainly indicates, I should like o review them in reverse order,

The revision of the Expediting Act as it pertains to appellate review in govern-
ment civil antitrust cases is lone overdue. Direct review by the United St
sSupreme Court imposes an unduly heavy burden on that tribunal, de
of the benefits flowing from a review of the
comrts of appeals. The Court,

ving it
facts and the law by the intermedinte
itself, has requested this reform. There have been
conflicting notions ag to how the Expediting Act should be revised. I think that
the present bill provides a suitable ¢ ompromise and that this part of the proposed
leg ion should he promptly enacted. As things now stand, there is no way of
obtaining appellate consideration of interloentory rulings from either  the
Supreme Court or the conrts of appeals, and the required direct appeal from
final judements compels the Highest Court to implicate itself in the onerons task
of reviewing and sifting the complex facts developed at the frial level. Through
this reform there will b interlocutory review by the courts of appeals, and the
litig s will have the advantage of 1 complete and unhurried examination of
the controlling facts by courts less burdened than the United States Supreme
Court,

The bills under consideration would inerease the penalty for antitrust viola-
tions from the present $50,000 to $500,000 in the case of corporate defendants
and to £100,000 in the case of individuals. I wonder whether the members of this
Committee are aware that the same conduct may be challenged in fonr separate
counts of an indictment. The self-same ncts may be alleged to constitute con-
spiracy in restraint of trade in violation of Section 1 of the Sherman Aet, as
well as n conspiraey to monopolize, an attempt to monopolize and monopolization
in violation of Section 2. The attempt charge is generally merged in the completed
crime of monopolization. A defendant, however, may be convicted on three counts
for essentially the same course of conduet, The Supreme Court has rejected the
idea that fripling of the punishment in this fashion offends the constitutional
guarantee against multiple punishment.? Hence, if the proposed increase of penal-
ties is enacted, as a practical matter eorporations in cases involving industry-
wide violations could face fines of a million and a half dollars, with £300.000
levies available against individuals, It is thus possible that the inerease
penalties is greater than is intended.

It is not to be overlooked that criminal antitrust cases are bronght against
small husinesses as well as corporate giants. I have not had the time to collate
the indictments over the past ten years to segregate and quauntify the numbers
brought against small bus nessmen in comparison with those brought against
major enterprises. A few examples, however, come readily to mind.

Thus, only last December the Antitrust Division obtained indictments agninst
two local fuel oil dealers in Hudson County, New Jersey on charges of price fixing
in bids to Union City? Similarly, in February of this year, a San Francisco grand
Jury indicted two microsecope manufacturers on charges that they conspired to
fix the prices charged by their dealers.' And in May, 1973, the government obtained
price fixing indictments against ten gasoline service stations in Jackson, Wyo-
ming.* One must consider very carefully, it seems to me, whether the punishment
P N
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# Ameriean Tohaceo Co. v, United Sta tes, 328 T1.8. 721 (1044),

* United States v. Ragle Fuel Co. et al, Cr. No. T48-72 (D. N.J. Dec, 22, 1962).

‘ United States v. Swift Instruments. Ine., Cr. No. 73-0139-80C, (N.D. f‘rle: Feh, 24,
1973) : United States v, United Selentifie Co., Inc., Cr., No. T3-0140-SAW (N.D. Calif.
Feh. 26, 1973)

® United States v. Jackson Hole Service Statlon Ass'n, et al., Cr, No. 8608 (D. Wyo.
May 21, 1973).




may not be disproportionate to the offense as well as the catastropic effect the
new penalties may have on small businessmen or junior corporate employees,

In establishing appropriate penalties for criminal antitrust violations, we are
seeking to achieve two objectives—punishment and deterrence. Even though the
courts in their discretion may not assess against the defendants the maximum
fine, there is a possibility that the punishment in particular cases, depending
upon the trial judge, may be excessive and, if excessive, unfair. As for deterrence,
manifestly, we have no empirical evidence demonstrating that the prospect of a
$500,000 fine will be a greater deterrent to corporate wrongdoing than a fine of
$50,000. But we do know from experience that greater punishment does not nec-
essarily mean less violation. Both the states and the federal government have
been consistently raising the penalties for criminal behavior without any dis-
cernible decline in the crime rate. It would be nice if we could solve the erime
problem by multiplying the punishment, but the problem unfortunately does not
lend itself to any such simplistic solution. In short, increasing the severity of
punishments has not in our history proven to be a panacea by any means.

We must bear in mind that, while the Department of Justice has discretion
to proceed either eriminally or civilly, every violation of the Sherman Act is a
criminal offense.” In many antitrust litigations the frontiers of antitrust law are
extended, and conduct, which was thought to be legal before the litigation, turns
out, after the Supreme Court review, to be unlawful, The Court has not hesitated
to overturn prior ecases; to alter its views of the scope and content of the anti-
trust laws; and to give our antitrust statutes an expansive reading which vastly
extend their reach.

I personnlly do not know how increased punishments ean deter people from
entering into arrangements which were believed in good faith by them and
experienced counsel fo be lawful at the time they oceurred and which subse-
quently become unlawfnl. And, when we deal with the more crude and blatant
antitrust violations such as price fixing, I can’t help but wonder whether the
inereased penalties will deter those who are determined to act contrary to the
plain dictates of our law, Corporations act through agents and are held
accountable for acts at lower levelg of employment expressly forbidden by corpo-
rate policy. If the prospect of jail sentences does not deter such wrongdoing,
what reason is there to believe the increased punishments will have that effect?
What deters is not so much the severity of punishment as the high probability
of being eaught. Our emphasis should thus be not so much on inereasing punish-
ment as on improving and inereasing the efficiency of our enforeement procedures,
Blatant miscondnet will deerease as the likelihood of defection Increases,

I appreciate that my thinking runs counter to the views that seemingly pre-
vail in the halls of government. Nevertheless, T believe it is my dnty to give voice
to my serious reservations regarding the wisdom of what the Congress is being
asked to do. I respeetfully urge the Committee to stop, look and listen in re-
gard to this and the consent decree aspects of the bill which I disenss later on.
I think a more modest increase might be more effective, We do not enhance
the effectiveness of enforecement if we magnify the punishment to the point
where many defendants have no alternative but to go to trial, Where there
are three counts in an indietment and the prospective fine can be as miuch as a
million and a half dollars, is it not likely, as a practical matter, that many
defendants will take their chances with the jury and put the government to
its proofs? 1 believe that it is a mistake to proceed on the assumption that
the government is nlways right, that the defendants are alwavs gnilty, that
the government, if it goes to trial, eannot lose and that juries will be quick
to convict when they apprehend that the possible punishment is harsh and unjust,

1 cannot help but believe that it is a mistake to increase penalties acrnss the
board without regard for the seriousness of the offense; the nneertain state of
the law: the fact that the eriminal sanetion is, in many elrenmstances, i snited
to antitrnst offenses: that the Sherman Act makes every violation a criminal
offense: that the law is often invoked eriminally against two-bhit offenders; and
that several hundred federal distriet judges, all with disparate views on
gentencing, will nltimately determine how severe a fine is to be assessed. At the
very least, the Committee shonld provide the courts in its report with gunidance

0 g 1, Intradneed in the Senate by Senntor MeClellan on Jannary 12, 1972, would make
(Mavton Aect violations erfminal as well. If enacted, this wonld have drastic conseanences,
rendering a corporation liahle to eriminal penalties for eonduet (sueh as acanisltions) in
elrenmstances where reasonable men conld differ on whether the antitrust laws have heen
violated at all.




on the proper exercise of their discretion, distinguishing the exceptional case
where large companies authorize industry-wide, blatant, hard core antitrust
offenses from the normal, run-of-the-mill case where the present scale of pen-
alties is more than sufficient and is entirely equitable,

I move on to the principal feature of the pending legislation—the
the consent judgment procedures,

I think everyone who has had any antitrust experience, whether on the
prosecution or on the defense side, will ngree that there would be a total break-
down of enforcement if every civil case that the government commences must
be tried. In this respect antitrust is no different from other litigation. The courts
could not cope with the current litigation explosion if cases were not settled.
The delays are bad enough as they are, but one ean envisage what the situation
wonld be if settlements were disconraged or made Impossible,

In this regard, the following statistics are most illnminating :

revision of

Civil
antitrust
cases

commenced S8 Percentage

¥ Cases 5 terminated
Government terminated on consent
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It is plain to me that if the almost 709 of cases terminated by consent decree
had to be tried, the Antitrust Division’s appropriation (which has more than
doubled in the past decade) would have to he substantially increased, or the num-
ber of cases it brings severely curtailed. And where are we to find enough judges
to try all these complex actions?

Let us concretize these observations by looking at some statistics -

Number of
attorneys in
Antitrust
Division

Fiscal year:
o AR

1963

If the figures on terminations by consent were reversed, that is, 309% of the
cases settled and 709 tried, wonld not the staff and appropriations have to be at
least doubled? That by itself may not be too serious, but what is the correspond-
ing social gain?

I have no quarrel with the objectives underlying the proposed reform of con-
sent decree procedures. No one wants the government of the United States to be
sold down the river by improvident or corrupt settlements. But it is most per-
tinent to ask what evidence there is that the Antitrust Division has been guilty
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of incompetence, bad judgment or dishonesty in utilizing over the years the con-
sent decree as a means of terminating an auntitrust civil case? Certainly every-
one would admit that any impropriety which may have oceurred is the exception
rather than the rule. Yet the reforms proposed in this bill would be applicable
Lo every case,

I believe one has to balance carefully the gains against the losses in deter-
mining whether these “reforms” are worth the candle. I eannot escape the feel-
ing that the bill proceeds on the assumption that the Antitrust Division cannot be
trusted to safeguard the public interest and that, therefore, its judgment must be
judicially reviewed. The bill contemplates that the court will determine whether
a4 consent judgment will operate in the publie interest. It is the court rather than
the Department of Justice which has the final say on whether the case should
be seftled and whether the provisions of the judgment are satisfactory. To this
end the court may conduct a hearing or refer the matter to a special master. This
may involve, according to the bill, the examination of witnesses or documentary
materials, Isn't this going to require what amounts to the very trial on the merits
which a consent settlement is designed to obviate or, at the very least, to a mini-
trial?

Why should anyone enter into a settlement under these cireumstances? If
there is to be a trial on the issue as to whether the decree is satisfactory, why
would it not be in the interests of a defendant to go to trial on the merits? Any
time a settlement involves less than the relief called for by the complaint, a hear-
ing will have to be held to justify the abandonment of any of the decretal pro-
visions prayed for at the outset of the litigation. Consider the plight of the gov-
ernment if the decree is rejected by the court. The prosecutor may be amenable
to a compromise becaunse the evidence may be insufficient to justify the relief
originally sought or indeed any substantial relief at all. When this disclosure is
made, how can the case thereafter be tried? Why should any defendant put it-
self in a position where intervenors, amici curiae, experts, individual groups of
people or other agencies of government are free to criticize the decree and ask
that it be rejected or that additional relief be provided for? If the decree which
emerges from this time consuming process is essentially no different from that
which would be imposed after trial, why enter into a consent deeree at all ? Settle-
ment inevitably involves a compromise. The government agrees to a settlement
either because it is getting all the relief that it would obtain in litigation or be-
cause the facts and the law may be such as to warrant its taking less. A half loaf
is sometimes better than no loaf at all. The defendant enters into a settlement
becanse the issues may not warrant the expenditure of time, effort and money
implicit in a foll-fledged trial. Even though convinced it may ultimately win,
a defendant may conclude that diseretion is the better part of valor and make
concessions to achieve a settlement which the government might not obtain
through litigation. The trial can be a gamble for both sides. Reasonable men
can differ as to the propriety of a particular result, A settlement involves some
give and some take on both sides, How can all of this be evaluated in public
hearings?

I respectfully diszent from the propositions that the government is not to be
trusted ; that the defendants typically are engaged in some kind of nefarious
plot to fasten upon the Department of Justice, the court and the public a decree
which runs counter to the publie interest ; that persons unfamiliar with the vast
amount of work that goes into the preparation of a ease for trial, to say nothing
of the extensive investigation that precedes the filing of suit, are in a better
position than the prosecutors to determine what is or what is not in the publie
interest ; and that the substitution of the judgments of third parties and of the
court for that of the government will promote the effective enforcement of the
antitrust laws. In short, it is my sincere conviction that the proposed measure is
based upon faulty premises and is repugnant to common experience,

I recognize the fact that 8. 782 obtained the overwhelming approval of the
Senate, That fact alone shonld give one pause. All T ean say is that the members
of this Committee, consisting as it does of practicing lawyers, are familiar with
the process of settlement in litigation generally., It must be remembered that the
settlement of antitrust litigation is no different from that of other types of gov-
ernment cases; and the policy of the law has long favored the resolution of liti-
gated controversies by settlement. Arve we to view this bill as embodying the
wave of the fuinre, where settlement of every kind of action will be subjected
to severe judicial serutiny? Or is antitrust being singled out for special treat-
ment? If the latter be the case, one can properly ask why ? Is it merely because
of the unsavory acts of recent days on the part of a single company? Must all
litigants suffer because of the misdeeds of one?
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In the last analysis I believe that this bill essentially ealls upon Congress to
enact a vote of no confidence in the Antitrust Division of the Department of
Justice. The mood of the country is one of distrust of all branches of govern-
ment. This is to be deplored. But I ask: Do we breed respect for our institutions
by legislatively affirming that an important enforcement body cannot be trusted
to promote the public interest and that all of its acts must be judicially ex-
amined? To the contrary, in my eonsidered opinion the way to obtain fair, just
and effective antitrust enforcement is to insure that the Antitrust Division is
headed, as indeed it has been in the past and is today, by public-spirited officials
of impeceable integrity. The Senate, in the exercise of its constitutional mandate
to advise and consent to the appointment of executive officials, should make
certain that no one occupies that position—or the posts of Attorney General or
Deputy Attorney General for that matter—who does not meet the highest stand-
ards of the office. If that is done, we can all sleep easily at night, safe in the
knowledge that the antitrust laws will be honestly enforced without this bhurden-
some, and I believe unworkable, reform. Should a questionable settlement oceur,
there is no reason why this committee or its Senate counterpart eannot condnet
a thorough exploration into the relevant facts on an ad hoe basis responsive to
demonstrated needs instead of the blanket. across-the-board judicial investigation
envisaged by this proposal—investigntions which will either become pro forma
and thus meaningless or which will be a barrier to the very process of settlement
which in the past has made antitrust administrable, T st rongly urge that we
approach this problem with the pragmatism and common sense which are the
hallmarks of our profession,

Il

I now turn to some more general observations on the present state of anti-
trust. In the enactment of the Sherman, Clayton and Federal Trade Commission
Acts, Congress wisely avoided the restrictive effect of specifie but limited grants
of authority to the courts and administrative agenecies, and employed the broadest
possible concepts in proseribing improper business behavior. The key principles
in the Sherman Act of 1800 were restraint of trade and monopolization. The
1914 legislation adopted the standards of substantial lessening of competition and
unfair methods of competition. The content of these intentionally vague and
accordion-like prohibitions had to be developed by the courts and the F.T.C.
through the historical process of inclusion and exelusion. An alternative ap-
proach would have been a series of specific prohibitions—what today we eall a
laundry list of offenses—which in a short period of time would have become
obsolete and readily capable of evasion. As Justice Brandeis put it in his cele-
brated dissent in the Gratz case” “an enumeration, however comprehensive, of
existing methods of unfair competition must necessarily soon prove incomplete,
as with new econditions constantly arising novel unfair methods wonld be devised
and developed.”

History confirms that Congress should be commended for what it did. This
is not an area where the legislators abdieated their responsibility by creating a
vacuum throngh inaction into which the Executive and the Judicial depart-
ments, by filling the void, usurped authority vested in the Congress by the Con-
stitution. Rather, Congress did what any sensible person of judgment would
do—it granted a broad charter to the enforcement officials and the courts to
work out the details by which the legislative goals could be achieved.

In the Clayton Act of 1914, Congress prohibited price diserimination nnder
limited circumstances, exclusive dealing which had a reasonable probability of
lessening competition and stock acquisitions resulting in the probable elimination
of competion,

It took 22 long years for the inadequacies of Seetion 2's price diserimination
provisions to be dealt with by the enactment of the Robinson-Patman Aect. When
Congress took action. it substituted a law which has been universally regarded
as one of the most ineptly drafted pieces of legislation on the books and which,
while correcting the defects of the original measure, contains a wealth of new
deficiencies that have engendered the greatest diffieulties for the enforcement
officials. the courts and, most importantly, those subjeet to its restrictive require-
ments, Yet, Congress has done nothing since 1936 about correcting the Robinson-
Patman Aet or monitoring the course of administrative and judicial construction
which, if anything, has made a bad situation worse,

7253 U.S. 421 at 437 (1920).
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Section 3's prohibition of anticompetitive exclusive dealing arrangements has
had a history of varying judicial construections culminating in the Tampa Electric
decision of 1961 " which established that legality must be determined in the full
context of the economic factors at work in the relevant market. But five years
later, in FTC v. Brown Shoe Co." the Supreme Court suggested that, in an exelu-
sive dealing case brought under Section 5 of the FTC Act, the Commission need
not apply the standards applicable under Section 8 and in a sense adopted a rule
of per se illegality condemning all exclusives, Is this what Congress intended and
wants? In my view, it makes no sense at all to have the legality of an exclusive
dealing contract turn upon whether it is challenged in the courts or by an adminis-
trative ageucy or, stated differently, to have different standards of legality applied
by the F.T.C. and the courts, As a matter of common sense and poliey, if all
exclusives operate against the public interest, they should be banned by the courts
as well as by the Commission; conversely, if only those that may substantially
lessen competition are soeially and economieally undesirable, exclusives not hav-
ing any anticompetitive effect should be upheld by the Commission as well as
the courts. Here is an area where legislative monitoring will serve a useful
purpose,

Where I believe Congress has done less than its best is its failure adequnately to
monitor the way in which the courts and administrative agencies have imple-
mented the congressional objectives. Let's take a few examples,

Turning to the antitrust treatment of industrial mergers, it was elear from the
earliest decisions construing old Section 7 that it was being emasculated by the
courts, that a serious loophole existed, and that corrective action was needed, This
was recommended by the Federal Trade Commission for many years until, in
1950, the statute was at long last amended by the Celler-Kefauver Act. Now, how-
ever, let us eonsider what has happened under that statute.

We have swung from one extreme to another, Old Section 7 was a dead letter.
The Sherman Act merger cases were a shambles, hopelessly inconsistent and
incapable of reconciliation; a court could do with the precedents whatever it
wanted sinee there were some casges that upheld combinations ereating a company
with a market share of up to 649, while there were other cases condemning com-
binations with relatively modest percentages. The theories of linbility were so
diverse that one could find in the case law, as in Scripture, quotations for both
devils and angels.

The legislative history of the 1950 act made it clear that Congress intended to
2o beyond the Sherman law in plugging the loophole, but that it had no intention
to condemn any and all property acquisitions.

The statutory standard was, and is, probable substantial lessening of competi-
tion and tendency to monopoly. The congressional committees and the floor
debates made it clear that mere possibilities of anticompetitive effect—as distin-
guished from substantial probabilities—were not to be the test of illegality. There
was to be a functional analysis of the probable effects of each challenged acquisi-
tion on competition.

The expectations based on statutory history have not been realized. As Justice
Stewart has put it, the only thing that is consistent in the Supreme Court's inter-
pretation of Section 7 is that the government always wins, The law has been re-
duced to the level of a numbers game with the numbers always declining,

Vertieal acquisitions have been condemned where the volume of commerece con-
ceivably foreclosed has been less than 29. Horizontal combinations producing s
company with only a 4.5% market share have been declared illegal. Market ex-
tensions have been forbidden on a theory that potential competition is being
suppressed, Product extensions have likewise been looked at with a jaundiced eye
by both the enforcement officials, the Federal Trade Commission and the courts.

Perhaps this course of construction is what Congress intended and is some-
thing which Congress approves. That is not my reading of the committee reports
and debates, Is it not desirable in a democracy for the legislative body that en-
acted a new law to take a hard look from time to time to see whether it is
being construed as was intended when enacted? Why should the matter be left
entirely at large?

I have grave doubts as to what is being accomplished by the conversion of new
Section 7 into a rule of virtual per se illegality. Take Brown Shoe, for example,
How has competition been enriched and the cause of competition advanced by a
law suit whose net result is that the Kinney chain, which Brown was held un-
lawfully to have acquired, was sold to Woolworth? Or take Von's Grocery, where

S 365 17.8. 320 (1061).
® 384 U.8. 316 (1966).
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a chain of 27 stores was held to violate Seetion T by acquiring a chain of 34 stores
in a notoriously competitive market. Indeed, Los Angeles is an area where most
chains have been unable to operate profitably becanse of the intensity of competi-
tion. Even the prosecutors have admitted that the merger did not diminish com-
petition or have any reasonable likelihood of so doing. They justify the result on
doctrinaire grounds—a factual inquiry is difficult and leads to uncertainty.

The area where antitrust probably had its most signal failure is in the delinea-
tion of markets, By either magnifying or shrinking markets, in a merger or mo-
nopolization case, one can transform virtually any company into an industrial
giant. In the Pabst case, Justice Black substituted for the delineation of a mean-
ingful geographical market, any spot in the United States where competition
might be adversely effected. This means that a geographic market inquiry be-
comes entirely irrelevant, If there is any place in the United States where the
“market” shares of the aequiring and acquired companies rise to a prohibited
amount—which under the case law can be a few percentage points—illegality
follows,

The industrial landscape is dotted with country stores standing alone at the
cross-roads which draw their patronage from the neighboring regions, or with
shopping centers where there may be a single shoe repair shop, or small towns
where there may be one small motion picture theatre. As we permit the geo-
graphic market to be defined in terms of the cross-roads, the intersection of a
city, a shopping center or a village. a great many small businessmen ecan find
themselves to be monopolists. 1 think it's time for us to eall a halt to ¢
minnow in a glass of water with a whale in the limitless seas.

With respect to product markets, the process of gerrymandering has reached
the point where, in Justice Fortas' much quoted words in Grinnel, the United
States Supreme Court approves of a “strange, red-haired, bearded. one-eyed
man-with-a-limp elassifieation.” We ean break down the components of our in-
dustrial society with its rich outpnt of products of all kinds and refine the
market to the point where anyone who produces anything which is at all differ-
ent from the produets of h competitors in style, quality, appearance, brand,
or materials. ean by any unrealistic definition of the market bhe deemed a
monopolist. Striving to do something that takes one off the beaten path should be
applauded and not punished,

onfusing a

I ask this question then: Have the pertinent committees of Congress ade-
quately monitored the way in which its most important recent amendment to

antitrust legislation has been handled? I am not
overturn what the Court has wrought —my query to you is whether the branch
of government entrusted by the Constitution with the policy making function
ought not to serutinize how its handiwork is treated by the courts to determine
whether the judiciary is going beyond interpretation and is itself making social
and economic poliey for the country ?

Let me turn to some other examples,

In 1968 the Supreme Court decided the Albrecht case.” There, a St. TLonis
newspaper, to facilitate distribution, granted its ecarriers exclusive territories.
In order to guarantee that the public was not gouged as a result of the ex-
clusive, the paper established a maximum sngeested retail price and informed
the independent ecarriers that their franchises would be terminated if they
charged more than the suggested ceiling. The Court on doetrinaire grounds
held that the Sherman Act had been violated and that the paper was liable
for treble damages. Of course, since the Sherman Act is a eriminal statute, the
Herald conld also have been indicted, convicted and (under the bill now before
the Commitfes) fined $500.000 for attempting to proteet its readers from bheing
gonged by its rontemen, Does it makes sense, T ask you, in these times of rampant
inflation, to penalize a seller for trying to keep a lid on consumer prices? What
meaning does the rule of reason have if it does not validate an arrangement
of this kind which is a boon to the consnmer? Don't we make a fetish of compe-
tition when we strike down agreements that promote the consumer interest
merely beecause vertieal price agreements may in theory adversely affect
competition?

Take as another examnle the Supreme Court's decision in Topeo ™ last year.
The facts were these : Defendant was a cooperative association of approximately
25 small and medium-size supermarket chains, It was founded in the 1940's to
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allow these smaller businesses to obtain and sell high quality merchandise
under private labels and thus compete more effectively with the large national
and regional chains. Since it requires an annual sales volume of between 250-
and 500-million dollars to maintain private label programs, only by banding
together in some way can small enterprises compete with the larger outlets that
promote their own private brands of merchandise. By using private label
produets, Topeo's members were able to achieve significant economies in purchas-
ing, transportation, warehousing, promotion and advertising.

The antitrust difficulty with Topeo's program was its exclusivity. Without it,
Topeo claimed a private label would not be private. A large chain, when it
creates its own brands, antomatically has the exclusive right to their use. The
only feasible method, according to Topeo, by which its members could achieve
the same result was through exclusive trademark licenses specifying the terri-
tory in which each member might sell Topeo brand products.

The distriet court, in a comprehensive opinion supported by exhaustive find-
ings of fact, found that the anticompetitive effect of the territorial restrictions
on intrabrand competition was far outweighed by increased interbrand compe-
tition, and therefore concluded that Topeo’s program was overall procompetitive,

The Supreme Court reversed in a 6-1 decision. The majority saw the Topco
agreement as simply a per se illegal horizontal combination to divide markets,
To Justice Marshall, who spoke for the Court, this fact was decisive. “[N]aked
restraints of trade,” writes the Court, are not “to be tolerated because they are
well intended or because they are allegedly developed to increase competition.”
“Competition,” continues the Court, “cannot be foreclosed with respect to one
sector of the economy because certain private citizens or groups believe that
such foreclosure might promote greater competition in a more important sector
of the economy.” According to Justice Marshall, “courts are of limited utility
in examining difficult economic problems.” They are unable to weigh, in any
meaningful sense, the “destruction of competition in one sector of the economy
against promotion of competition in another sector.” They, therefore, should not
be free “to ramble through the wilds of economic theory in order to maintain
a flexible approach.” In sum, the fact that the arrangement might promote
competition in the market ag a whole, and that without exclusive territories the
economic fruits of a cooperative private brand program might be unattainable,
wis deemed immaterial. Market division, like price fixing, cannot be justified.
On the basis of precedent, fortified by this reasoning, the Court branded the
Topco arrangement as per se unlawful,

In a scholarly dissent, the Chief Justice insisted that the Court was not
following prior precedents but rather was establishing a new per s¢ rule with-
out regard to the impact that the condemned arrangement might have on compe-
tition. He found lacking the twofold conditions necessary for the formulation
of a per se prohibition: (a) a pernicious effect on competition, and (b) the lack
of any redeeming virtue, There was no such effect on competition and there
wns a4 redeeming viriue in the Topeo arrangement, As the Chief Justice stated,
the economic effect of the Court’s decision is that “grocery staples marketed
under private-label brands with their lower consumer prices will soon be avail-
able only to those who patronize the large national chains.”

One looks in vain in the majority opinion for any meaningful consideration
of the facts peculiar to retail distribution of food, the history of the Topco ar-
rangement, the nature of the restraint and its effects. This was precisely what
the district conrt did, and for doing so and not invoking a rule of per se invalidity
i was reversed.

Is there any area of the economy in which price ecompetition is more intense
than the marketing of food at the retail level 7 One can theorize about the effects
of horizontality and the putative advantage of the per se philosophy, but what
about facts that are matters of common knowledge? There was no dispute that
the big chains have a competitive advantage in their promotion of private
brands. The district court found that the independent supermarket and the small
and medium-sized chains cannot compete on this lmsis unless they join forces
with one another, Private brands represent a small part of the business done
by a food store. There was no cartel agreement among the Topeo members with
respect to all the products they sell. The agreement was limited to private
brands, representing about 10 percent of fhe business done by the cooperative’s
members. There was, to be sure, a division of territories within which the
private brand could be used, but to a major extent the Topco members were
dispersed throughout the country and were primarily potential rather than
actual competitors of one another, The condemnation of the Topeo program thus
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hurts Topco, benefits the larger chains, and does not improve the lot of the
consnmer,

Again T ask this Committee with its responsibility for our antitrust juris-
prudence and administration whether this rigid application of per se principles
of illegality by the Court advances the general welfare and is consonant with
this nation’s commitment to small business? Did Congress in enacting the anti-
trust laws intend small business to be fettered this way ?

One other illustration will, T think, underscore the point. In the celebrated
Schwinn case,™ the Court branded as per se illegal vertical agreements whereby
a seller of goods limits the territories in which or the customers to whom the
seller's products may be resold, Such orderly marketing arrangements were
not novel. They had been extensively utilized thronghont the economy is o means
of inhibiting infrabrand competition in order to foster and strengthen interbrand
competition. For years these ancillary restraints had been treated under a rule
of reason and upheld, both at common law and under the Sherman Act, when
reasonable in the cirenmstances, But the Supreme Court—without even con-
sidering the economie effect of the restraint—held it unlawful under an assumed
“ancient” rule against restraints on alienation which in actuality never existed
at common law.

So T usk, since the Supreme Court is not interested in the economic effects
of arrangements which ecan be desirable, shouldn't Congress consider whether the
pros exceed the cons insofar as the economie effects of vertieal territorial arrange-
ments are eoncerned ?

I conld go on to belabor the point with additional examples which wonld unduly
burden this busy Committee. T have not tried to be comprehensive, T have given
Yon some examples only, taken at random, The ghort of the matter Is that anti-
frnst has become so encrusted with per se rules that it is fast losing the historie
flexibility which should govern its application.

I am well acquainted with the very useful work that this Subcommittee has
done over the past several decades under the distinguished chairmanship of my
gomd friend and fellow New Yorker, Congressman Celler, T also know of the sub-
stantinl contributions made by the Senate Antitrust and Monopoly Subeommit-
tee. What T find lacking is a systematie monitoring of the administration of
the antitrust laws by the congressional commitfees responsible for overseeing
antitrust enforcement, Just as I have over the years presented an annual review
of judicial antitrost decisions, it seems to me that this Commitiee ought fo study
each year the enforcement record of the Antitrunst Division and the Federal
Trade Commission, as well as the judicial decisions, to see whether the purposes
underlining the antitrust laws are being carried out. This, I submit, would serve
a salutary purpose,

In addition, there are a number of people (notably Senator Javits) who believe
that there should be a broader inquiry into whether the antitrust laws as now
construeted are suited to the economie problems the nation will face in the re-
mainder of this eentury and in the new century which will soon be npon ns.
What was good for America in the 1890’s may not be desirable in the changing
world of tomorrow. I don't know. I regard antitrust as part of our unwritten
Constitution, the economie counterpart of the Bill of Rights, and thus like our
personal freedoms, embodying eternal verities. Nevertheless, we should kes=p
our minds open and test our policies against changing and emerging needs.
Among the items the proponents of the new Antitrust Review and Revision
Commission would have studied are:

1. What the proper objectives of the antitrust laws should be.

2, The proper use of per se rnles and the relevance of economie evidence,

3. The proper relationship between antitrust and the jurisdietion of the
various regulatory agencies.

4. The effect of antitrust on American foreign trade.

5. How antitrust considerations shonld be balanced with other national priori-
ties in particular areas of national dimension.

6. The need for special exemptive legislation,

7. The relationship between the antitrust laws and the labor laws.

8. The delineation of relevant markets.

9. Proper methods of measuring competition.

12 388 10.8. 365 (1967).
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I'm sure the proponents of a broader type of inguiry have no fixed agenda
and are not wedded to any of these topies. Certainly I am not. I personally
wounld be most flexible as to the subjects to be investigated, My own focus,
since I subseribe wholeheartedly to our antitrust philosophy and goals, would
be on how the laws have been construed, applied and administered. I am pri-
marily concerned with congressional corrections of the aberrations which in my
view are not faithful to our antitrust traditions. That correction need not neces-
sarily take the form of legislation. The fact that the courts’ decisions were
reviewed objectively and in a scholarly fashion by this Committee would go a
long way in uprooting many of the misconceptions that now mar our antitrust
doctrines. In short, my emphasis is on the wateh-dog function of a congressional
committee—not to intrude itself or interfere with the administrative and
judieial course of interpretations and decisions—but rather, after the event,
to consider whether the doctrinal developments accord with the legislative
purpose,

I wonld suggest the appointment of a commission consisting of four repre-
gsentatives each from this Committee and its Senate counterpart ; four representa-
tives of the Executive Branch with experience in antitrust and related fields;
and four public members. I repeat that I bave no strong personal feelings on
what preeise topies should be covered. What we need is not merely another
study but a program of action. The last thing we should want is another coin-
mission whose report will be pigeonholed and placed on library shelves only to
attract dust. What T suggest is a study of modest scope that could be completed
with dispateh ; that would propose means of strengthening, clarifying and correct-
ing the aberrant interpretations of our antitrust laws. Above all, I believe that
this commission, along with the appropriate congressional committees, should
undertake the ongoing task of reviewing the administrative and judicial enforce-
ment of the antitrust laws to see to it that antitrust continues to be what
Congress intended for it—a flexible means of preserving competition and in-

i ing our free enterprise economy rather than a device for stifling incentive
and shackling the business system by petrifying per se prohibitions.

Chairman Ropixo. That will conclude this series of our hearings
on the bills before us, and the record will be open for 2 more weeks,

antil October 17, to receive any further statements or any other mate-
rial that may relate to the hearings before us.

Thank you very much, the committee is adjourned.

[ Whereupon, at 12:12 p.n., the hearing in the above-entitled matter
was concluded. |







ADDITIONAL STATEMENTS AND CORRESPONDENCE

Wasmineron, October 16, 1973,
Hon, PerEr W. Ropixo, Jr.
Chairman, Committee on Judiciary,
U8, House of Representatives,
Washington, D.C.

DEAR Mi, CamRMAN @ Without repeating the earlier testimony of Ralph Nader
and Mark Green on 8, 782, we would like to comunent briefly in this letter on the
existing provisions of H.R. 9203. We respectfully request that both this letter and
the text of our earlier testimony, a copy of which is enclosed, be inciuded in the
printed record of hearings on LR, 9203,

Section 2(b-f) makes a valuable contribution to the openness and fairness of
the consent decree process, but it could be strengthened in a number of ways.
I'ts reforms all come into play efter the government and defendants have initially
agreed on the terms of a decree; but “initially”, given disinelination to undo a
past settlement, usually comes to mean “permanently.” One efficient remedy would
he for the government to announce, in the Federal Register or otherwise, that
it has entered into serious negotiations with a defendant or prospective defendant
which may shortly (within 30 days, but no shorter) culminate in a consent
decree: interested parties could then submit their ideas for settlement in ways
to vitiate the damage of any alleged anticompetitive activity. The Antitrost
Division, to be sure, possesses impressive experience in the area of negotiating
conclusions to antitrust cases. But they do not monopolize ereativity or ingenuity,
as outside counsel and economists often understand a particular industry better
than the government attorney on the case, Also, there is the inevitable pressure
to settle a ease quickly, perhaps slighting some good ideas in the rush, in order
to conserve limited resources. Therefore, allowing interested outsiders an oppor-
tunity to suggest consent decree provisions before a consent decree realistically
hardens into largely final provisions prior to court submission ean only aid the
Antitrust Division in the pursuit of its declared objective : a competitive economy
throngh law.

More specifically, line 20, page 4 of H.R. 9203 says that a court “may consider"”
certain things when assessing the Justice Department’s “public impaet” state-
ment. This language should be more mandatory than permissive. Recall that we
are dealing with federal distri¢t court judges, whose heavy caseload and casual-
ness to antitrust have posed historie problems to effective antitrust enforcement.
(A poll of all district court judges by the writer, 43 or 13 percent replying, found
that 66.2 percent lacked “any background in economiecs before . . . appointment
to the bench” and that 42,9 percent said yes to the following: “Given the com-
plexity and size of some antitrust eases, do you ever find yourself ill-equipped
to deal with a large antitrost ense?”) Thus can judges shy away from grappling
with difficult antitrust cases, or eonsent decrees for that matter. Section 2e allows
judges to continue to be eavalier with such issues. Bat, if the language here
removed this judicial diseretion by requiring the consideration of Sectiom
2(e) (1-2), then H.R. 9203 wonld do more than exhort judges to he diligent toward
the way more than four-fifths of all antitrust civil eases end. It would require
them to do so by stating in line 20, page 4, “shall consgider.”

Section 2(b) (3) suffers somewhat from the ambiguity of language in re-
quiring “an explanation of any unusnal circumstances . . .” This phrase can be
clarified by elaborating what “anusual circumstances” ean mean, but without
unnecessarily Hmiting its meaning; for example : “when financial considerations
led to a result contrary to what pure antitrust considerations wounld have pro-
vided” or “when a jndgment seeks a resnlt dissimilar to the precedent of prior
and similar cases.” Without this added specificity, a protective Justice Depart-
ment conld try to c¢laim that hardly anything was really unusual,

Section 2(g) legislates what the current Richardson Justice Department has
partly achieved by edict: the “logging” of outside contacts. But there appears to
be a glaring loophole: the meetings by “counsel of record” with government
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officials need not be noted, Tf this provision remains intact, it will simply en-

“counsel of record” to engage in all the secret ex parte contacts that this

at and that named defendants would otherwise en + in, There is no

valid reason to except counsel of record from this provision. It is no threat to

the |‘l\\'\'| r-client confidence nor to the Code of Professional Responsibility, If the

lawyers' contacts are ethical and on the merits then there need to be nothing to

hide. Contacts with publie officials should be made publie, and it is irrelevant if
the agent involved is a lawyer or a businessman.

Section 3, concerning minal penalties, is ident 1 to the comparable provi-
gion in 8. 782, Yet there is no real evidence that the Senate Antitrn
mittee seriously considered alternatives bhefore settling on Seetion 3.
legislation proposing these changes almost passed the Senate Judieiary Committoe
four years ago, and that near miss was simply ingerted here, T the '|[m| 10
Subcommittee can now make a signal contribution by considering alternnti
to the incremental increase of maximum fines when already courts rarely impose
the existing maximums. (See enclosed testimony, coneluding four pages.) As onr

lier testimony showed, existing antitrust penalties ser ly il to deter
antitrust crime. Perhaps once in a generation comes the opportunity fo revise
antitrust penalties to fit antitrust crime; Section 8, however, riing that oppor-
tunity by looking to the sanction of an absolufe maximum fine, This has failed
before and it will fail again, both beeause the maximums are not imposed and
hecause, for many firms, whatever fine is imposed becomes so much a cost of
doing business when compared to the potential benefits. An absolute I‘m- 1
break a small firm but be insignificant to nt corporation. If Cor HE Were
seriously interested in deterring such corporate erime, it wonld secale tl penalty
to fit the crime by providing for a percentage fine. not an absolute fine. Thege
could be, say, a minimum fine of 10 percent of the profits of the price-fixed
product, or firm, to be increased for repeated offenses

Also, to aid bilked enstomers obtain compensation !':.:m violating firms=, anti-
trust nolo contendere pleas should be admissible as prima facie evidence of legal
liability in later eivil proceedings. This may encourage some criminal defendants
to try their luck with a eriminal trial instead of pleading nolo, but thig possibility
shonld not disconrage this proposal. Most of the work on a eriminal ense done
well before trial anyway, so the aetual trial would involve a relatively small
additional Investment of resources. Also, most defendants who know they are
guilty will be likely to plead nolo anyway to avoid the expense and embarrass-
ment of a foll-blown trial. 1t is the publicity of & conrt battle that white-eollar
defendants fear, (For other suggested eriminal provisions, see onr prior testi-
mony.)

Section 4, altering the Expediting Act, seems to be geoteh-taped onto this con-
glomerate of a bill. More importantly, it hurts antitrust enforcement more than

& it. The major problem with federal antitrust enforcement today is delay.
The average Antitrust Divigion ease takes about three and a half yenrs from
start to finish ; the average merger case takes 03.8 months from illezal merger to
final decrée and the average monopolization suit is eight years (see M. Green,
The Closed Enterprise System 136-7(1972)). A proposal to have antitrist enses
£0 fo the Conrts of Appeals before possible Supreme Counrt review ean add a vear
or more to delays which already sap the limited energies and resources of the
Antitrnst Division and which ean moot the issne at hand. Burdens on the
Sapreme Court are not an impressive t-r-nnrflr-n'«:mu nt: between 1944 and 1968
the Court handled 8.56 antitrust cases per vear, 20 pe reent of those being per
enrinm. It is true that antitrust enforeement will t\!il'\-F intially benefit from the
ahility to seek interloentory appeals from the denial of temporary injunetions ns
Seetion 5 now provides. Yet this ean be independently established withont also
eliminating the nbility of the Justice Department to get expeditionsly to the
Supreme Court, onr national eourt, economic eases of national importance,

If these provisions, however, are to remain, their most debilitating effects can
he ml'ff:rlh-fL In addition to Section 5(h)(1). the Attorney General on his own
could certify that the ease is of general public importance and seek immedinte
review by the Supreme Court. As the legal representative of all the people, he
shonld not tolerate the slow meanderings through the federal eonrt svetem of
antitrust eases of great economie importance—mennderines which corporate de-
fendants all too often intentionally engineer. “Delay—that's what they get paid
for.” said one antitrust counsel (id. at 18%), It is 2 gon]l which the Congress shonld
not facilitate,
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We appreciate this opportunity to put our views on the record, and we would
be delighted to discuss any of our comments with you or the other members of
the Committee,

Sincerely,
Mark J. GREERN,
Corporate Accountability Research Group.
Mark H. LYNCH,
Cangress Watch.

TESTIMONY OF RALPH NADER AND MARK J. GREEN BEFORE THE SENATE SUBCOM-
MITTEE ON ANTITRUST AND MoNoroLy oN 8. T82—Aprin 5, 1973

We appreciate the invitation to comment on the legislative dividends of last
year's 1TT hearings. While the media'’s attention was then riveted on the per-
sonalities and realpolitik of I'TT"s maneuverings, it is well that this subcommittee
is now seeking to reform the process those conglomerates sought to pervert. But
at least let us give ITT its due, for it has exposed for all to see the weaknesses
and failings inherent in the antitrust consent decree process.

Highty-three percent of all eivil antitrust eases brought in the 1060s were zet-
tled by consent decrees, and this rate, if anything, has been increasing. Yet
despite the statistical fact that consent decrees form a cornerstone of antitrust en-
forcement, the process had until recently been littlé examined and little under-
stood. Perhaps as a consequence, it has suffered from procedural and substantive
debilitations.

Procedurally, it has been a secret process, as bargaining sessions with powerful
corporations took place far from public view. Often, only the top officials of the
Antitrust Division would be in attendance, without the staff who had developed
the case, Bince fungns germinates in unlit places, it was not unreasonable to
question whether the results of the consent deecree process were always in the
public interest. These anxieties led a 1959 House Antitrust Subcommittee®,
presaging the proposal we congider today, to recommend that every consent de-
creg be accompanied by an Antitrust Division statement artieulating (a) its
views of the facts of the cage, (D) the goal the decree seeks to nchieve, and (e)
a detailed interpretation of the key provisions.? The 1961 reform of a 30 day
“waiting period” was a nice gesture toward publie accountability, but little
more than a gesture, The comments were received after the government and de-
fendant had agreed, not before; they were not made public, were often not re-
replied to, and rarely bad any impact on the judicial affirmation of proposed
consent decrees.

Since little had changed by 1967, eight years later, Chairman Emanuel Celler
wrote to remind Donald Turner, then head of the Antitrnst Division, of his Sub-
committee’s recommendations, In reply, Turner eonceded that “it may well be we
conld and shonld supply more information than we have been accustomed to do,
particularly in explaining the purposes of the decree and the expected impact
of the relief obtained.”® But he did not change his agency's policy because, like
Mr. Kanper, he enjoyed the unfettered discretion of settling antitrust eases, “The
reason they like consent decrees is that they can run those operations,” a former
Division attorney complained to ns?

Substantially, however, they did not always “run those operations™ so well.
Although the 1941 ease, United States v. Atlantic Refining Co., charged 22 masor
vertically integrated oil companies, 379 of their subsidiaries and the American
Petrolenm TInstitute with a vast array of antitruost violations, and although the
original complaint songht sweeping divestitures in the oil indunstry, the eventual
consent deeree contained no antitrost relief whatsoever® The 1956 consent de-
cree in the ATT-Western Hleetrie case, which permitted the telephone communi-
cations monopoly to retain its telephone maenufacturing monopoly, is a demon-
strable =ell ont, as commentators agree, The negotiated relief decree following the
heralded Von's Grocery Co. case showed how to snatch defeat from the jaws of

1 Consent Decree Program of the Department of Juatice, HR. Rep. (H. Res. 27), 86th
Conr.. 1st Sess, (1959).

? That proposal was nelther new nor radieal then, and it ehould not be so considered now,
In 1938 Thurman Arnold announced he would regularly issue publie statements explaining
the hasis of o pronosged actlon and s exnected economie resnlts,

2297 BNA Antitrust & Trade Regulation Report X—-2 (March 21, 1087).

4 M. Green, B. Moore and B. Wasserstein, The Olosed Enterprize System 201 (1972).

¥ For an expanded discussion of these cases, see id. at 104-201,
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vietory ; it ordered Von's to divest a certain number of acquired stores, but failed
to specify which stores, so Von's happily unloaded its 40 least profitable outlets.
Relief in the EI Paso merger case was attacked by the Supreme Court, which in
language unique for that body accused the Antitrust Division of “knuckling
under” to El Paso Natural Gas.® And the 1969 consent decree in the “Smog Case”
contained no affirmative provision requiring the auto industry to undo its past
damage; e.g, by retrofitting anti-emission exhaust devices on ears In the Cali-
fornia market, where the conspiracy had been primarily almed.

Students of the consent decree process have concluded that its problems are
more endemic than episodie, Economist Kenneth Elzinga analyzed the relief ob-
tained in Antitrust Division and FTC merger cases in the 1955-1964 period,
breaking them down into four categories: successful relief, sufficient relief, de-
ficient relief, and nunsuccessful relief.” Of the 39 cases in his sample, Elzinga found
that 21 relief orders were unsuccessful and 8 deficient. Approximately tliree-
fourths of all the cases, including 7 of 12 Antitrust Division cases, fell within the
combined unsuccessful-deficient categories, Available data indicated that govern-
ment complaints in his sample were brought against acquisitions worth $1.13 bil-
lion ; £327.9 million worth of assets were eventually divested—a combined “bat-
ting average” of .200, A second major study of merger relief—by Pfunder, Plaine
and Whittemore, who surveyed 114 of 137 Section 7 cases between 1950 and
1970—ecame to very similar conelusions® The authors add further that :

. . » Government attorneys appear particularly cautions about insisting npon
any kind of relief which would appear to impose a hardship on a defendant,
even when such relief is appropriate to dissipate the anticompetitive impact of
an illegal acquisition,

Enforecement personnel seem to have lost sight of the teaching of the Supreme
Court in the duPont-GM Remedy case. The court there stated the policy that
although the relief is to be remedial rather than punitive, it must be effective
notwithstanding any necessary hardship upon defendant,

Finally, Carl Kaysen, the noted economist and former consultant fo Judge
Wyzanski in the United Shoe Machinery case, called the government's relief
plan in that case “sketchy, poorly prepared, and [it] failed to come to grips
with any of the problems involved. . . . [What was needed was] a fairly detailed
plan, well-supported by evidence, not ten pages of generalizations and citations
from legal authorities, supported by ften minutes of oral presentation.”® And
who should be surprised at this, since the Antitrust Division often fails to exert
itself as much on the terms of a consent decree as on prosecuting and winning
the case in the first instance; in fact, usually the lawyers and economists who
developed the ecase do not participate in the formulation of the consent decree,
It is not then entirely surprising that eases resolved by consent decrees can be
pyrrhie victories, and it is appearant that the reform of the consent decree
process is a necessary and legitimate goal.

The Justice Department, however, seems to disagree. Thomas Kauper's pre-
vious testimony reflecis the historical Department view that the less outside
participation for interference as they see it) the better. But the reasons offered
to justify this view are unimpressive. Upon close inspeetion, they turn out to be
hypothetical horribles unconnected to reality.

Mr, Kauper fears that the bill would disrupt the usual settlement proceedings
by requiring “full-blown litigation in virtually every case which the government
brings.” Yet See. 2(e), employing the word “may,” not “shall,” does not require
“fnll-blown litigation:” it is explicitly suggestive, not mandatory. And given
the extreme infrequency with which judges have closely scrutinized proffered
consent decrees—only once in history has a judge refused to sign a consent
decree ;™ on three other occasions jndges have forced modification making the
decree weaker *—it is highly unlikely that district court judges will often hold

o Oascade Notural Gae Co. v. El Paso Naturel Gas Co.. 386 U8, 120, 141 (1087),

7 Blzinga, “The Antimerger Law : Pyrrhic Victories?" 12 J. Law & Econ. 43 (1969), con-
densed from Elzinga, “The Effectivences of Rellef Decrees In Antimerger Cases,” unpub-
lished doctoral thesls, Michigan State University, 1967 @ see alzo, Rlzinga, “Mergers : Thelr
Canses and Cares, " 2 Antitrust L. & Feon, Rev. 58 (1988),

# Pfander. Plalne and Whittemore, “Comnliance with Divestiture Orders Under Sectfon T
of the Clayton Act: An Analysis of the Rellef Obtained.” 17 Antitrust Rulletin 10 (1072).

* . Kaysen, MMnited States v. United Shoe Machinery Corp. (Harvard Economie Studies
No, 09) 343 (1956).

0 ITnited States v, Pan Am. World Aérlines, Ine., 1950 Trnde Cas. 775,138 (S.DN.Y.).

1 Upited States v. Brimswcick-Balke-Collender Co., 208 F. Sunn. 857 (F.D. Wis. 1962) ®
Umited States v. Ward Baking Co., 19683 Trade Cas. T 70000 (M.D. Fin), ver’d 376 1.8,
827 (1964) : I'nited States v. Rlue Chip Stamp Co., 1967 Trade Cas. § 72,239 (N.D. Cal.),
aff'd mem. 3839
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extensive proceedings. By way of analogy, in bankruptey ecases, the trustees
must come forward to tell the court why they think the settlement is ade-
quate given the original cause of action and why it is in the interest of the
true beneficinry that this is expeditiously done. Also, all settlements in class
actions must be approved by the ecourt,” with opportunity for class members to
object or opt out; yet this procedure, other than for notice provisions and the
final distribution of damages, has not proven overly burdensome or protracted.

To the extent they occur, will delays disrupt the filing and implementation
of the decree and exhaust the limited resources of the Antitrust Division? If
the Supreme Court imp s 4 half hour limitation on oral argument, this statute
could impose a permissible time period within which a proeceeding must be
completed. When our ai ust study, The Closcd Enterprise System, made a
proposal similar to 8, 782, the authors observed that “It is possible that these
relief proceedings could turn into the very trial that a consent decree seeks to
avoid, However, a combination of striet deadlines and various ‘preliminary’
burdens of proof could prevent any protracted proceedings.” *

When such proceedings do occur—while they will be limited in number, of
course this bill projects that such proceedings ioill take place—the Justice De-
pariment will have to expend some additional Antitrust Division resources, Yet
the bulk of man hours goes into the preparation of an antitrust case, not its
trying; any additional resources expended would be marginal as compared to
the work already done. And if these additional resources did somehow overtax
the Antitrust Division’s operations solution should be obvious: request more
resources. Right now, the Antitrust Division has a $12% million budget—one
fifth that of the Bureau of Commercial Fisheries, one-fifth the cost of one C-3A
cargo plane, and about equal to what Procter & Gamble spent advertising just
Crest toothpaste. It should not prove impossgible to increase the budget of this
unit of government, which when compared to the economy it must monitor takes
on the appearance of an ant contemplating a moving mastodon,

Thus, if delays and resources are problems concerning the Justice Department,
the solutions are embarrassingly apparent : impose deadlines ; increase resources.

Mr. Kauper made a series of lesser objections, and we would like to comment
brietly on some of them:

“[S]peculation by the government and the defendant on the anticipated
effects of the relief could lead to each side claiming *vietory', which could be
highly disruptive at a time when termination of the lawsuit is in the public
interest.” Yet mowhere in the bill are the defendants required to give their
version of the anticipated effects of the deeree or of the government's publie
impact statement. And that defendants may publicly claim “victory™ or some-
thing contrary to the Department’s stated view is typieal puffery involved in busi-
ness enforcement, hardly of sufficient importance to discourage the Government.

For a public impact statement to discuss the long-term effects of a consent
decree would allegedly involve both “a great deal of ‘erystal ball gazing'"” and
a disagreement over the facts at issue, which could lead to a trial. One wonders

the Antitrust Division is in the business of antitrust prosecution and consent
deerees at all if it cannot predict the probable results of its action. “Crystal ball
gazing” surely exaggerates the inability of economists and lawyers to prediet the
impact of suce ul antitrust enforcement. Nor would the “facts” involved be
contested in time-consuming proceedings, for the government is required only
to allege, not prove, the facts underlying the effects on competition of the pro-
posed relief,

Mr. Kauper responds to the “unusual circumstances” wording of See. 2(b) (3)
by producing a list of elwaps preseni cireumstances, like “the strengths and
wealinesses of the government's theory,” “the deficiencies in factual proof,” ete,
To relieve his econcern, the statute could attempt to define “unusual eirenm-
stances” more precisely, by listing all the things it is not (which could be similar

12 F.g., Bee West Virginia v. Chas. Pfizer & Co., 440 F. 24 1079 (24 Cir. 1971).
1B Green, supra note §, at 204, If a week, or even a month’s deadline were lmposed on these
consent decree proceedings, it is hard to see how s would greatly delay the antltrust
process since the average antitrust ense takes three vears from start to finish, the average
merger case (from date of merger to final order) takes 63.8 months, and the average mon-
npolization suit takes about eight years. See id. at 136 : Hlzinga, supra note 6 ; Posner, A
Statistical Study of Antitrust Enforcement.” 13 J. L. & Econ, 365 (1970), The Antitrust
Division understands time deadlines. In a policy inaugorated by Richard MecLaren, nego-
tlations toward a consent decree are conducted before the complaint is issued, But since
there was a problem of defendants’ delaying, In order to put off the eomplaint, a 1970
directive required that “prefiling negotiations in all future civil antitrust cases must
Ir- !‘nnsi“_h'rmi within 60 days [later reduced to 830 days] from the start of such nego-
tintions.




to Mr. Kauper's list) or by deseribing what unusual means in these cirenm-
stances : e.g., inter se, “matters relating to purely finaneial, rather than antitrust,
considerations.,” This would at least candidly reflect the in of this clause
which presmmably was the “hardship” rationale justifying I'T'T"s retention of
Hartford Fire Insurance. Since the Nixon Administration persists in its defense
of the ITT decree, it has apparently abandoned the long standing Antitrust
Divigion rule, as recently confirmed by Donald Turner and Richard MeLaren, that
consent decrees generally obtain all the relief that could be obtained at trial.
Since “hardship” considerations are irrelevant at trial (duPont-GM) ™ but now in
consent decrees, one is led to this conclusion. But a strong argument can be made
here that the public should be apprised of such lawless and unprinecipled exercise
of prosecutorial discretion whenever it occurs.

e Justice Department appears concerned that the obligations of 8. 782 may
make it telegraph its thinking and strategy to antitrust defendants. Yet due to
full discovery and deposition, defendants in civil eases nlready know the essential
strength, weaknesses and strategies of the Antifrust Division. And the defense
antitrust bar is stocked with former Antitrust Division lawvers, who are familiar
with the Division's modus operandi regardless of the revelations in a consent
deeree’s publie impact statement,

“[A] court eould reqnire the Department to go to full trial, simply to satisfy
the claims of private parties. . . " It is odd for the Department to oppose this
stance, sinee it purports to follow the same poliey, For it has long been Antitrust
Division poliey to consider how its actions wonld affect potential private litiga-
tion. Thus the Division may condition a consent decree by requiring that ecertain
documents be impounded. This rarely, if ever, has meant that yon go to trial™

S. 782, in aim and approach. is a valuable reform of the consent decrep Process,
Just to avoid possible judicial rebuke or the airing of incompetence, it should
stimulate the Antitrust Division to be far more serious and thoughtful about its
consent decrees. Since consent deeree negotiations are more similar to adminis-
trative than judieial proceedings, it is appropriate to open up the Process 80
that interested parties may more readily participate in the formal proceedings.
The bill's provisions will edueate both the public and the courts about economic
competition and the antitrust process. An informed publie is a sine gua non to
suecessfnl antitrust enforcement, for withont it. necessary new laws go un-
passed, anti-antitronst laws are passed, Antitrnst Division budgets stay low, and
enforcement remains unresponsive and uninspired.

And an informed judieiary is also neeessary to improve the consent deeree
process. The historie judicial role in this process, observed Professor John Flynn,
can at best “be analogized to the performance of a symbolie relicions rite by a
hizh priest, or. at worst, as the performance of an important public funetion with
the machine-like logic of a chiclet dispenser.” ™ True, oceagionally a judee may
balk at a deeree’s contents, but as we have indieated this is exceedingly rare, Also,
it is trne that some jndges will sua sponte conduct extensive proceedings before
approving a consent decree, as Jndge Rosenberg did in United States v. Ling-
Temeo-Vought.” But again, this is far more the exception than the norm. Usnally
jndges expeditionsly defer to the Department's recommendations, and have made
it clear that only in extraordinary eireumstances wonld they eonsider repudiating
the proposed decree.” Intervention hy outside parties is discouraged by courts: in
fact, the very process disconrages intervenors since they cannot incisively peti-
tion judees without knowing the hasis of and disenssions hehind the pronoserd
consent jndgment. Thus, this legislation can resusitate judicial review by provid-

U Iinited States v. F. I duPont de Nemours & (o, 806 1.9, 316 (1081),

1Tt shonld be noted that the Federal Trade Commissian, also an antitrnst enforeer, daes
not take snch a hard-line apainet and dlsmal view of public hearine= Into consent settle-
mente. On Dee. 18, 1972, the T held a hearine to lsten to the comnlaints of eomnetitors
anid others ta the pranosed settlement of the Georeia Pacific merger ense. In the Matter of
Gearain Pacifle Carnoration. Dit, No_ 898478,

™ Flenn, “Consent Decross in Antitrnst Enforeement : Some Thonghts and Proposals,"
B3 Inwna I.. Rer, 082 NRO_0N (1008)

TRIE F, 8nnn, 1201 (W.D. Pa. 1970). Tud=e Rosenhere safd : An agresment or gtipnla-
tion filed hy the TInited States and those whom it nrogecutes hecomes a Indieln] net only
when it 12 2o decresd he the court In which the artton 1= hroneht, Bat it chonld not ha
effected withont Indleial Inanire. . . . Thns, while an neresmant hetwesn nnrties ean faefli-
tate and advance a indlelal determination which wonld, otherwise, be arrived at In an
adversary proceedine, T nm nevertheloss not relfered from examinine the same and Ingnir-
in® Into anv matter which In equity shonld have heen considered had the matter pro-
ecorded in ndverenre faahing

8 See, e.q., United States v. OTBA Corn., 1070 Trade Cases 772,319 (R D.N.Y.) - United
States v. International Telephone and Telearaph. 249 F, 8np. 22 (D Conn, 1972), aff"m
sub, nom., Nader v, United States, 41 U.S.L.W. 8441 (Dkt. No. 72-823, Feb. 20, 1973).
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ing it with the requisite information and by prodding it to more independently
scrutinize Justice Department settlements*

While, we support the purpose of 8. 782, there are a number of suggestions
wiliich we think could improve it :

One could read the first two requirements of the public impact statement,
See. 2(b) (1) & (2)—"the nature and purpose of the proceeding; .. . a de-
seription of the practices or events giving rise to the alleged violation of the
antitrust laws'—as being satisfied by excerpts from the government's complaint.
To avoid the legislation from being a nullity—and we shonld remember that if
the act passes It will be dealing with a dissenting and reluctant Justice
Department—ithe following language, or something of similar intent and
specificity, could replace (b) (2) :

(2) a statement of facts deseribing practices or events giving rise to the al-
leged violation of the antitrust laws, rendered with sufficient specificity and
deseribing material evidence and testimony which, together with a reasoned

1]l analysis of the application of law to those facts, wonld withstand defend-
ant's motion for a directed verdict of acguittal if the government's complaint
proceeded to trial,

The bill empowers the court to “anthorize full or limited participation . . .
by interested persons . . ., including . . . intervention as a party pursuant to
rule 24.” It is not clear whether this is merely a restatement of decisional law,
which is very restrictive toward intervenors,™ or whether it overrules these
decisions and expands the scope of rule 24. If Congress does intend to amend
rule 24, it should do so more explicitly than contained in 8. T82,

To insure that 8. T82 succeeds in its purpose of increasing public participation
in the consent deeree process, two additions to this proposal have merit. First,
Harold Kohn has suggested that the bill's “permissive intervention" be re-
placed by something closer to intervention by right. He would accomplish this
by permitting intervention once a group ean show that a judgment will have
a “not insubstantial” impact on them. (Such a group should also have stand-
ing later to argue that the decree is not being complied with.) Second, S. 1088
says that a court “shall order that a hearing be held . . . unless ., . . there is
no substantial controversy concerning the proposed consent judgment. .. ."

Chis language would make it more likely than the language of 8. 782 that some

kind of public hearing would in fact be held. 8. 1085 s a hearing will be held
unless; 8. T82 says a hearing may be held if. On its face this may seem a slight
difference in emphasis; but since we are dealing here with distriet court judges
who have shown great reluctance to inquire info proposed consent decrees,
8. 1088’s more stringent langnage may be necessary to convinece judges actually
to hold hearings.

Sec. 2(f) is a precedential breakthrough in letting the public understand how
its government works. It does not inspire confidence to fortuitously find ont
months after the event that ITT, by meeting privately and frequently with the
Attorney General, Secretary of Commerce, Secretary of Treasury, Vice President,
scores of Senators and Congressmen and who yet knows who else, successfully
exhausted the Government into a favorable consent settlement.™ But subsection
(f) eould be improved. “Counsel of record,” presently exempted from its cover-
age in entirety, should diselose their contacts with at least officials other than
those in the Antitrust Division, such contacts would be sufficiently unusgual and
outside an attorney's normal and private work procedure to warrant as much
publication as the defendant’s lobbyings. If they lobby a public official it shonld
be made public, Consequently, there should be some provision regniring the court
to make this public, perhaps by making it a permanent part of the consent de-
cree or by filing at a partienlar place at the Justice Department. In addition, the
Government should disclose its own records as a reference to insure against any
incomplete and self-serving non-reporting by business. Since the officials in-
volved would be likely to maintain written records of such contracts formally

1 That courts in the past haven't done so does not mean that they ean't or won't do so.
A qunestionnaire sent out under my ausplees to all federal distriet court judges asked the
following : “Judges rarely reject proffered consent deerees. Do you think it possible for
judges to exercise a more independent role toward acceptance of consent decrees?" Of the
10.49 responding, 85.79 sald yes and 14.3% sald no. When asked further, “Do you think
it desirable?”, T7.89 sald yes and 22.29; sald no. Supra note 4, at 474-5.

2 In responge to those ITT actlons, even a Business Week editorial urged that govern-
ment-buginess contacts be made more publie. “President Nixon eould go a long way toward
preventing future seandals if he slmply ordered his government to do business in a fish-
bowl—onen its files, publish its appointment Hsts and throw away the rubber stamps that
say ‘secret.'" “Heading off the Fixers,"” Buginess Week, March 18, 1972, at 86.




logging them for the purposes of this I ation should not prove additionally
burdensome,

See. 2(b) (6) of the public impact statement, requiring “a deseription and
evaluation of alternatives to the proposed judgment . . ..” is nnnecessarily
vague. It could be reworded to read: “a deseription and evaluation of alternsa-
tives to the proposed judgment which provide stronger relief—with respect to
restoring and promoting the benefits of competition to consumers generally,

terring like offenses, and compensating persons injured by violations of the

ust Inws—including the ni:i\itullln p ble relief obtainable from a deter-
mination of the lssues at trial,” The obj e here is to force 111\fluxm'
“maximum” relief, the contents of which ean |vs-'u-[ ared with (a) acty g
and (b) outsiders' legal interpretations as to how much further courts might go
in granting relief than the Attorney General wants them to go.,

While the Antitrust Division seems to think that the language in (bh) (3)
seeking explanation of the ., , . anticipated effects on competition of that
relief,” would lead to mere speculation, we think this section should be made
even more demanding. It should req some esthmate, with support
dence, of the effect of the alleged violations on com tition. This lrlJ.l! ineln -"'
the amount of commerce involved, a deseription of + classes of npetitors,
suppliers, or customers adversely affected and the eeate Ill'ljlulll -
of such competitive injury in terms of output restrictions and pr
This quantification of injury could clarify what might otherwise appe -
areane .-Jh\::'-u'liniL helping educate the publie and alerting potential plaintifls,

Comments received within the proposed 60 day time period should be made
publie¢ by the government and should be answe red by the government.

As part of every consent decree, the defendant should be obligated to agsume
all costs of guaranteeing that the decree is he omplied with, This relatiy
minor expense for a business flrm will not discourage gettlements ; it will place
the expense of continned compliance where it belongzs and me 1y encourage
kind of complianee mechanism which tr aditionally has been absent in the Anti-
trust Divi n. Judgments are usually obtained and filed aw: 1y, Occasionally Im ¥
may be reviewed or oceasionally some attempt may be made to enconrag
pliance (e.g., the “Smaog” decree depended on a generally uninterested 1-1:\4.--4-
mental Protection Agency to uncover i ny violations of its terms),

If improved and passed, 8. 782 could focns a little sunshine on a formerly

the

private preserve of business and government. In so doing, the Justice Depart-
1 is concerned that the ease and frequency with which it obtains ‘onsent
decrees may be impeded. According to Baddia Rashid, the Antitrust D
director of operations, “Since our consent decree program is a most useful part
of our enforcement ac e, it would be unfortunate if this proposal for ex-
panded publie statements were to result in a substantial curtailinent of the
eonsent decree process.” ® To the extent that a defendant (or the Department)
refused to settle a ease beeanse it could not withstand publie serutiny, we
should endorse this bill, not condemn it. Settlements before trial, no-contest
pleas, consent decrees filed simultane usly with complaints, “business review
letters” which seeretly give advisory opinions to inquiring firms, voluntary r
quests for information rather than subpoenns (CITVs)—ihe entire antity
process tilts toward secreey 'wd deference to defendants. “Ventilating’
decrees is a start toward more accountable and vigorous enforeement.

S10ns

consen

RESEZARCH

TESTIMONY OF MARK GREEN, DIRECTOR, CORPORATE ACCOUNTARILITY
GrOoUP, ON SeEc 3 2

NALTIES

It is difficult to think of another area of law

enforcement where there is so
mueh erin i ut pm

5 antitrust criminality—or “erime in the
1 "—i8 treated with a solicitude nsnally only accorded White House aides.
This is true despite the massive amount of theft invi ved® desp the fact
that many business firms can be statistieally categorized ns recidivists or
‘hah | eriminals,” ® and despite the prevalence of antitrust crime: a survey

by Baddia J, Rashid, “The Consent Decree Process in Proper Foens," delivered

oderal Bar Assoeiation (Tune 12, 1972).
a0 Green of al., supra note 4 o 4, 162,

”-'1H Also see the ploneerinlg work of soclologist Edwin Sutherland, White Collay Crime
049),
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we conducted asked the presidents of Fortune's top 1000 firms whether they
agreed with the contention of a GE executive, no doubt bitter over his recent
criminal conviction, that “many . . . price fix"; of the 110 responding, 609
concurred.

Nevertheless, in the 83 year history of the antitrust laws, there have been
only four occasions when businessmen went to jail for an antitrust erime., As
District Court Judge John Lord said upon giving a suspended sentence to con-
vieted school textbook suppliers a decade ago: “All are God-fearing men, highly
civieeminded, who have spent lifetimes of sincere and honest dedication and
services ‘to their families, their churches, their country and their communi-
ties. . . I could never send Mr. Kurtz to jail.” [At least he judiciously excluded
“their schools” from this list.] The maximum Sherman Act fine of £50,000 per
connt ean be eonsidered a cost of doing business, and is itself something of a
fiction : between 1955 and 1965, corporate fines average only $13,420 and indi-
vidual fines $3,365.* As a percentage of all cases filed, ceriminal antitrust prose-
cutions show a declining trend: in 194049, 589 of cases were criminal; in
1950-59, 48% were; and in 1960-69, it was 319;. “No contest” pleas, which re-
solve some 809 of all indictments, lead to reduced sentences, lesser publicity
and the defendant's claim that a mere technical violation of the law has been
settled. The sanction of treble damages is somewhat mythical, as hardly any
adjudicated damage clalmms have been trebled gince some of the electrical cases
were,

In sum, the network of sanctions that aim to deter antitrust eriminality does
not outweigh the possible benefits to the violator. Based on six case studies, in-
cluding offending firms who had their damage payments trebled, a study by
the Law Department of New York City concluded: “Indictment by a federal
grand jury, punishment inflicted through eriminal aection, payment of trebled
damages resulting from civil trials, all legal costs incurred in the process,
none of these nor any combination of them succeeds today in denying the price
fizer a profit realization at least double a normal level.” (emphasis supplied) ®

Corporate crime pays.

It is perhaps superfluous to belabor the extent, cost and unpunishment of
antitrust erime. It is documentable and undeniable, As Senator Hart said at
a 1970 hearing on a similar measure, “The fact is no longer contested that anti-
trust violations cost the public billions of dollars each year in the prices they
pay.” What to do about it is another question. 8. 782 would increase the maxi-
mum Sherman Act fine from $50,000 to “five hundred thousand dollars if a
corporation, or, if any other person, one hundred thousand dollars.” This pro-
posal has won wide bi-partisan support, the approval of the Justice Department,
the American Bar Association, and many businessmen and judges.

We strongly oppose it. If passed it would not substantially increase the sanc-
tion for antitrust crime but would stymie all other reforms in this area for
another generation—as did its ancestor in 1955, which increased penalities from
£5,000 to $£50,000. The $500,000 and $100.000 are still insignificant when com-
pared to the bilk involved or when compared to other penalities: two months Ago
Ford was fined $7 million for violating the Clean Air Amendments. And the
£500,000 and $100,000 fines are maximums; given judicial timidity toward im-
posing maximum fines in the past, it is extremely unlikely they would be com-
monly assessed, Just as the $50,000 maximum led to an average $13,420 corporate
fine, a $500,000 one might result in, say, a £100,000 average fine, This at the same
time can either be inconsequential to a giant firm (Fortune's 500 last year aver-
aged a $47 million net profit) or ean bankrupt a small loeal firm. An absolute
fine of this level is a clumsy way toward a good goal : based on its predecessors,
it repeats the old saw that nothing succeeds like failure.

To adequately deter antitrust erime means that we should go beyond mere
ineremental improvements in schemes that have patently failed. The following
alternatives should be considered ;

A percentage fine is superior to an absolute fine. Then the penalty would fit
the erime. For the period of the illegality there should be a mandatory fine of
10% of the profits of the price-fixed product (to be increased for repeaters).
If a firm made $10 million on a product, $2 million of which is due to a suceessful
conspiracy, a $1 million fine does not seem excessive, For the firm which had

% Clahanlt and Burton, Sherman Act Indictments 40 (ﬂ!:}\]r. 1967).

“ H. N. MeMenimen, Jr., High Profitability—The Reward Jor Price Fizing (1969).
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d $10,000 profit on a product, $2,000 of which is the result of its erls g, a 81,000
fine seems more appropriate, With such serious variable 8 -,.JI penalties
built into the fabric of enforcement, the profit motive itself should help self-
regulate the system into compliance,

The maximum possible jail sentence should increase at least one day. This
admittedly symbolic move would make antitrust erime a felony, as it deserves
te be given its cost to the community, and not merely a misdemeanor. Even so
knowledgeable an observer as Nicholas Katzenbach said, in a discussion of anti
trust illegality while Attorney General, “antitrust frand is, after all, only a
misdemeanor.” Such benign neglect must be purged for price-fixing to be treated
with the disrespect it is due,

Given the historie unwillingness of judges to sentence and inearcerate white
collar offenders, there should be a mandatory minimum jail sentence of four
months, Antitrust erime is premeditated and planned by sophisticated and knowl-
edgeable people for illegal profit; these are precisely the sort of prits who can
be suceessfully deterred by a threat of imprisonment. As a consequence, antitrust
erime shonld dwindle, and articulate advoeates for prison reform should incerease,

Nolo contendere pleas bave led to leniency for the gunilty parties and the
unavailability of prima facie evidence for the innocent vietims, As proposed
seven years ago in 8. 2512, no-contest pleas should be prima facie evidence of legal
liability (if causation and damage can be shown) in later private actions. What
\\ oodrow Wilson said in 1914 still applies today. “It is not fair that the private

it should be obliged to set out and establish again the facts which the gov-
it lm‘ proved. He eannot afford, he has not the power, to make use of such
Processes wquiry as the government has command of "

There should be a prohibition on corporate indemnification for the fines and
attorney’s fees of its officers convicted of an antitrust erime. Because states are
in a competition to develop the most “liberal” corporation laws in order to en-
courage local incorporation, some state codes permit firms to underwrite the
eriminal conduct of its agents, Since the very purpose of an individual fine is to
make the guilty party feel the sting of personal punishments, such reimburse-
ments are agreements against publie p -not fo mention the fact that they
usnrp stockholders’ wealth for less than meritorious activity.

As a substitute measure to those proposed above, antitrust erime could be
brought within the purview of the proposed revisions of the Federal Criminal
Code, now pending as 8, 1. Given the pri ence and costs of antitrust iHegality,
it hould be a Class C felony, thereby invoking related sections of the «:-le -
regarding probation, the “parole compounent,” imprisonment, fines, and disqualifi-
cation from P\l'rl:lkll:g organization functions. For those who presently 1
at antitrust erime as merely a misdemeanor this incorporation would |ln-;)c|}\'
stress r]w seriousness of such offenses. A Class (0 felony wounld treat antitrust
crime as 8. 1 treats securities violations (§ 2-8¥4), an analogous business viola-
tion, T |I(' mechanisim of incorporation can be simply accomplished :

§ 2-8F8, Antitrust Violations,

A person is guilty of a Class C Felony if he knowingly engages in any conduct
declared per se unlawful in 15 U.8.C. 1,

Only the so-called per se Sherman Act offenses are included, those which have
been so clearly held eriminal by eourts that potential violators have adequate
forewarning ; price-fixing, territorial division of markets, certain tying arrange-
ments, and certain group boyveotts,

Surely the 8500.000/8100,000 proposal does not exhanst the ingennity of this
panel to cope with the problem of antitrust erime, Before repeating past failures
by trotting out this well-worn and well-meaning reform, serions consideration
shouid be given to new =anctions which would do something that has never
been done bhefore : gseriously deter antitrust erime, “The anfitrust law sanctions
are little better than absurd when applied to huge corporations engaged in great
enterprige,” This was true when written in 1944 by Justice Robert Jackson.™
It was true when guoted by Sen. Hart at the 1970 hearings, It is true today.
We hope it won't be true at hearings in 1983 when you consider a proposal to
increase the “maximum” fine from §$500,000 to $750,000.

® United States v. South-Eastern Underworiters Ass'n,, 322 U.S. 533, 591 n, 11 (1944).
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TraEe NEw YORK STock EXCHANG
October 3, 1973.
.“l' Hearings on Antitrust Procedures and Penalties Act, H.R. 5208 and S, 782
I'eter 'W. Ropixo, Jr.,
nan, Subcommittee on Monopolies and Commercial Law, House Judiciary
Committee, Rayburn House Office Building, Washington, D.C.
Mg, CHamRMAN: The comments of the New York Stock Exchange are
eted only to Section 5 of the proposed Act which would amend Section 2
of the Expediting Act to eliminate the authority for direct appeal to the Supreme
Court from a final judgment of a district court in any civil antitrust action
brought by the United States.

Section 5 of H.R. 9203 and Section 5 of 8. 782 would amend Section 2 of the
Expediting Act to provide that (a) except as otherwise expressly provided
by that section, an appeal from a final judgment in every ecivil action brought
in any distriet court of the United States under the Sherman Antitrust Aet
(or any other aects having like purpose) in which the United States is the
complainant and equitable relief is sought, shall be taken to the Court of Appeals
but (b) an appeal from a final judgment in the distriet court shall lie directly
to the Supreme Court if, upon application of a party, the district judge who ad-
Jjudicated the case enters an order stating that immediate consideration of the
appeal by the Supreme Court is of general publie importance in the administra-
i f justice.

wort of the Senate Judiciary Committee on 8, 782 (Senate Report 93-298)

as the prineipal reasons for eliminating the right of direct appeal from the

court to the Supreme Court (a) that this provision had been adopted

1903 when there was apprehension that the newly created system of courts

of appeals might be unfamiliar with the new law and require additional time

in their procedures which would delay and frustrate efforts to control monopolies

and (b) that the proposal would relieve the Supreme Court of the burden of
hearing the numerous cases coming to it under the Expediting Act,

The New York Stock Exchange urges that the authority for direct ll]llll'al
to the Supreme Court from a tinal judgment of a district court in any civil anti-
trust action brought by the United States be preserved for 30 days following
the final judgment by a district court in any case in which trial of the action
hias been completed in a distriet court at the time of adoption of the amendment.
This would aveid prejudicing the rights of any party to a direct appeal to the
Supreme Court in cases which had been tried prior to adoption of the proposed
amendment.

We are not recommending that the basie proposals in Section 5 of H.R. 9203
and 8, 782 to eliminate the authority for direct appeal be adopted or rejected,
but we urge that if they are adopted the right of direet appeal to the Supreme
Court should be preserved for any ease in which trial of the action has been
completed at the time of adoption of the amendment,

We respectfully request that this letter be included in the record of hearings
by your Subcommittee on H.R. 9203 and S.

Sincerely yours,
GorpoN L. CALVERT.

O
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